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U.S. Customs Service 


Treasury Decision 


(T.D. 92-38) 


COUNTRY OF ORIGIN MARKING FOR 
THE FORMER SOVIET REPUBLICS 


AGENCY: U.S. Customs Service, Department of The Treasury. 


ACTION: Notice of the acceptable names of the former republics of the 
Soviet Union for the purposes of country of origin marking under 19 
U.S.C. 1304. 


SUMMARY: The breakup of the former Soviet Union has resulted in the 
formation of 12 independent countries in addition to the 3 Baltic na- 
tions. This document notifies the public of the names and the English 
spellings for these new countries that are to be used for country of origin 
marking on merchandise imported into the United States from the ter- 
ritory of the former Soviet Union. It also grants a grace period to permit 
the continued importation of merchandise from these countries marked 
“Soviet Union,” “Union of Soviet Socialist Republics,” or “U.S.S.R.” 


EFFECTIVE DATE: April 9, 1992. 


FOR FURTHER INFORMATION CONTACT: Robert S. Dinerstein, 
Office of Regulations and Rulings, U.S. Customs Service, 1301 Constitu- 
tion Avenue, N.W. Washington, D.C. 20229 (202-566-2938) 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Customs has author- 
ity pursuant to 19 U.S.C. 1304 to determine the character of the words 
and phrases or abbreviations thereof which shall be acceptable as indi- 
cating the country of origin and to require the addition of any other 
words or symbols which may be appropriate to prevent deception or mis- 
take as to the origin of an article. 
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As of December 25, 1991, President Bush recognized all the former 
Soviet republics as independent countries. Accordingly in order to sat- 
isfy the requirements of 19 U.S.C. 1304, articles imported from the for- 
mer Soviet Union must be marked with the English name of the 
independent country from which they originate. The United States De- 
partment of State has indicated that the following are the English 
names and the correct spellings of these new independent countries. Ex- 
cept as noted below, marking an article with either the short form name 
or the long form name is acceptable. 


: Short form names 


Long form names 
Republic of Armenia Armenia 
Republic of Azerbaijan Azerbaijan 
Republic of Byelarus Byelarus* 
Republic of Georgia Georgia** 
Republic of Kazakhstan Kazakhstan 
Republic of Kyrgyzstan Kyrgyzstan 
Republic of Moldova Moldova 
RussianF ederation Russia 
Republic of Tajikistan Tajikistan 
Republic of Turkmenistan Turkmenistan 
Ukraine Ukraine 
Republic of Uzbekistan Uzbekistan 
Republic of Lithuania Lithuania 
Republic of Latvia Latvia 
Republic of Estonia Estonia 





"Sa ‘In accordance with 19 CFR 134.45 the alternative spelling “Belarus” also will be acceptable. 

**In order to avoid confusion with the state of Georgia in the United States, the long form name must be used (i.e. 
Republic of Georgia) and the short form name will be unacceptable. 

If any of the long form names are used, the abbreviation “Rep.” may 
be used for “Republic”. The marking “Commonwealth of Independent 
States” will not be acceptable because it does not designate a nation 
state recognized by the United States. 

We recognize that manufacturers and importers may need time to ad- 
just to these changes and that an abrupt change in the marking require- 
ments could cause undue hardship. Therefore, we believe that it would 
be appropriate to accept goods made in the former U.S.S.R. as properly 
marked if they are marked “Soviet Union,” “Union of Soviet Socialist 
Republics,” or “U.S.S.R.” until December 25, 1992. After December 25, 
1992, all goods produced in the territory of the former U.S.S.R. will be 
required to be marked as a product of the particular country from which 
they originate (e.g. Armenia, Azerbaijan, Estonia, etc.) as set forth 
above. 


Dated: April 2, 1992. 


SAMUEL H. Banks, 
Assistant Commissioner, 
Office of Commercial Operations. 


[Published in the Federal Register, April 9, 1992 (57 FR 12373)] 





U.S. Customs Service 


General Notice 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 6-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of March 1992 follow. 
The last notice was published in the Customs BULLETIN on April 1, 1992. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 


Dated: April 8, 1992. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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REC# 


cop 


TMK 


19920305 
19920306 
19920306 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920309 
19920311 
19920313 
19920313 
19920327 
19920327 
19920327 
19920327 
19920330 
19920330 
19920330 
19920330 
19920330 
19920330 


RECORDATION TYPE 


00135 
00136 
00137 
00138 
00139 
00140 
00141 
00142 


19920302 
19920302 
19920302 
19920305 
19920305 
19920305 
19920305 
19920305 


20120305 
20120306 
20120306 
20120309 
20120309 
20120309 
20120309 
20120309 
20110309 
20120309 
20120309 
20120309 
20120309 
20120309 
20120309 
20120309 
20110309 
20120309 
20120309 
20120309 
20120309 
20120309 
20120309 
20120309 
20120309 
20120311 
20120313 
20120312 
20120327 
20120327 
20120327 
20120327 
20120330 
20120330 
20120330 
20120330 
20120330 
20120330 
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20050226 
20101030 
20110827 
20011217 
19930821 
20010205 
20000102 
20011005 


U.S. CUSTO 
IPR RECORDATIONS A 


NAME OF COP, TMK, 


PRIMAL PALMS 

TOY SQUIRT GUN 
KAMENSTEIN DESK ORGA 
CUPCAKES DOLL (BON B 
CUPCAKES DOLL (CHERR 
CUPCAKES DOLL (SWEET 
CUPCAKES DOLL CETHNI 
PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

PUPPY SURPRISE 

BABY SPARKLES 
EARRING OR 79171 
NECKLACE CL 110271 
B/O PTERANODON 2 

B/O TRICERATOPS 2 
B/O PRONTOSAURUS 2 
HAPPY TRIO--MOUSE, D 
COCKATOO B426 
LOVEBIRDS B436 
QUETZAL 

MACAW 

TOUCAN 

PARROT B431 


TATUNG AND DESIGN 
TATUNG AND DESIGN 
UTAH JAZZ AND DESIG 
HANDBAG CREST 

TUCK 

TUCK TAPE 

NAP SAC 

SHURE 





IMS SERVICE PAGE 
ADDED IN MARCH 1992 DETAIL 


iM OR MSK OWNER NAME RESTRCTD 


SUE SCOTT 
LIANG SHUENN PLAYTHINGS CO., 
ANIZER PACKAGE M. KAMENSTEIN, INC. 
BON FIGURE) TONKA CORPORATION 
RY CHIP FIGURE) TONKA CORPORATION 
SUE FIGURE) TONKA CORPORATION 
C SUGAR FIGURE) TONKA CORPORATION 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, INC. 
HASBRO, ING. 
HASBRO, INC. 
MATTEL, INC. 
PARTECIPAZIONI BULGARI SPA 
PARTECIPAZIONI BULGARI SPA 
IWAYA CORPORATION 
IWAYA CORPORATION 
IWAYA CORPORATION 
HIP YICK INTERNATIONAL INC. 
MATRIX INVESTMENT CORPORATION 
MATRIX INVESTMENT CORPORATION 
MATRIX INVESTMENT CORPORATION 
MATRIX INVESTMENT CORPORATION 
MATRIX INVESTMENT CORPORATION 
MATRIX INVESTMENT CORPORATION 
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TATUNG COMPANY OF AMERICA, 
TATUNG COMPANY OF AMERICA, 

JAZZ BASKETBALL INVESTORS, 

L. C. LICENSING INC. 

TESA TUCKS INC. 

TESA TUCKS INC. 

RICHARD LEEDS INTERNATIONAL INC. 
SHURE BROTHERS, INCORPORATED 
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REC# 

TMK 19920305 
19920305 
19920305 
19920305 
19920305 
19920305 
19920305 
19920305 
19920305 
19920306 
19920306 
19920306 
19920309 
19920309 
19920309 
19920310 
19920310 
19920311 
19920311 
19920311 
19920327 


SUBTOTAL RECORDATION TYPE 


20050820 
19990627 
19990718 
19990801 
20081008 
20010309 
19990808 
20051008 
20000106 
20111001 
20060501 
20081217 
20060916 
20070906 
20060325 
19961005 
20050709 
19991121 
20010205 
20010528 
20040821 
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TOTAL RECORDATIONS ADDED THIS MONTH 


U.S. CUSTOMS SE 
IPR RECORDATLONS ADDED 


NAME OF COP, TMK, TNM OR 


> 
HERMES AND DESIGN 
HERMES AND DESIGN 
SELECT CORPS 
DAN POST 
DINGO 
MEIKAI 
BULLDOG 
BULLDOG DEVICE DESIGN 
ROTATION 
EPIRUS 
NATURE HOUSE & DESIGN 
LOS ANGELES CLIPPERS & DE 
FF MONOGRAM 
ECCO FREE 





RVICE 
IN MARCH 1992 


PAGE 
DETAIL 


OWNER NAME RESTRCTD 


SHURE BROTHERS, INCORPORATED 
HERMES GESTION 

HERMES GESTION 

HERMES GESTION 

HERMES GESTION 

HERMES GESTION 

HERMES GESTION 

HERMES GESTION 

HERMES GESTION 

GENERRA SPORTSWEAR CO., INC. 
ACME BOOT COMPANY, INC. 
ACME BOOT COMPANY, INC. 
ARROW TRADING CO. 

MACK TRUCKS 

MACK TRUCKS, INC. 

ASICS CORPORATION 

ASICS CORPORATION 

CARBEN, INC. 

LAC BASKETBALL CLUB, INC. 
FENDI PAOLA & S.LLE S.A.S 
A7S ECCOLET SKO 
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U.S. Court of Appeals for the 
Federal Circuit 


UNITED STATES, PLAINTIFF-APPELLEE Uv. DR. GEORGE REUL, DEFENDANT- 
APPELLEE AND ST. PAUL FIRE AND MARINE INSURANCE CO., DEFENDANT- 
APPELLANT 


Appeal No. 91-1264 
(Decided April 2, 1992) 


Bruce N. Stratvert, Commercial Litigation Branch, Department of Justice, of New York, 
New York, argued for plaintiff-appellee. With him on the brief were Stuart M. Gerson, As- 
sistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office. 

Leonard L. Rosenberg, Sandler, Travis & Rosenberg, P.A., of Miami, Florida, argued for 
defendant-appellant. With him on the brief was Barry M. Boren. 


Appealed from: U.S. Court of International Trade. 
Judge DiCar.o. 


Before NEWMAN, CLEVENGER and Raber, Circuit Judges. 


CLEVENGER, Circuit Judge. 

St. Paul Fire and Marine Insurance Company (St. Paul) appeals the 
final judgment of the United States Court of International Trade grant- 
ing summary judgment in favor of the United States on its action to re- 
cover the principal amount of two Customs entry bonds, and 
prejudgment interest thereon, as to which St. Paul is surety for its prin- 
cipal, Dr. George Reul. United States v. Reul, No. 90-92 (Ct. Int’] Trade 
Sept. 12, 1990) (granting summary judgment); United States v. Reul, 
No. 91-6 (Ct. Int’] Trade Feb. 8, 1991) (denying rehearing). 

The appeal raises two issues: whether the statute of limitations has 
run on the complaint filed by the United States, and if not, whether the 
Court of International Trade abused its discretion by awarding prejudg- 
ment interest against St. Paul from the date St. Paul’s principal 
breached his contract with the United States. St. Paul does not appeal 
the judgment as to its liability for the principal amount of the bonds. We 
affirm the decision for the United States on the principal amount of the 
bonds, and vacate and remand for further proceedings regarding the as- 
sessment of prejudgment interest. 


I 


This case involves the importation of two Ferrari automotive vehicles 
by Dr. George Reul at the port of Houston, Texas. The first, a 1974 Ber- 
linetta Boxer model (Car One), was imported June 14, 1977. The second, 
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a 1977 model 512 (Car Two), was imported November 7, 1978. Both cars 
entered under an Immediate Delivery and Consumption Entry Bond 
(Single Entry), and each was subject to and required to meet existing 
emission standards promulgated by the Environmental Protection 
Agency (EPA) and federal motor vehicle safety standards promulgated 
by the Department of Transportation (DOT). See 19 C.F.R. § 12.73 
(1977) and 19 C.F.R. § 12.80 (1978). The regulations for emissions com- 
pliance stated in pertinent part: 
(b) Requirements for entry and release. Each motor vehicle * * * of- 
fered for importation or imported into the Customs territory of the 
United States shall be refused entry unless there is filed with the 
entry, * * * a declaration * * * which contains: 
* * * * * 
(5) A statement that — 
* * * * * * * 


(ii) Such 1971 or subsequent model year motor vehicle * * * is cov- 
ered by a certificate of conformity with Federal motor vehicle emis- 
sion standards * * *, or 

* * * * * * * 


(x) Such motor vehicle * * * is not covered by a certificate of confor- 
mity with Federal motor vehicle emission standards but will be 


brought into conformity with such standards and is being imported 
under bond in accordance with 40 C.F.R. 85.203 * * *. 


* * * * * * * 


(c) Release under bond. If a declaration filed in accordance with 
paragraph (b) of this section states that the entry is being made un- 
der circumstances described in paragraph [(b)(5)(x)] of this section, 
the entry shall be accepted only if the importer or consignee gives a 
bond * * * for the production of a declaration that the vehicle is in 
conformity with Federal emission standards * * *. Within 90 days 
after such entry, or such additional period as the district director of 
Customs may allow for good cause shown, the importer or con- 
signee shall deliver to the district director the prescribed declara- 
tion. If the declaration is not delivered to the district director * * * 
within 90 days of the date of entry or such additional period as may 
be allowed * * * the importer or consignee shall deliver or cause to be 
delivered to the district director of Customs those motor vehicles * * 
* which were released in accordance with this paragraph. In the 
event that any such motor vehicle * * * is not redelivered within 5 
days following the date specified in the preceding sentence, liqui- 
dated damages shall be assessed in the full amount of the bond * * *. 
19 C.F.R. § 12.73 (1977). 

With respect to motor vehicle safety, 19 C.F.R. § 12.80 required a 
similar declaration, bond, and redelivery process in order for imported 
vehicles to demonstrate conformance with federal motor vehicle safety 
standards. It thus was possible for persons such as Dr. Reul to import 
nonconforming automobiles by promising before entry to bring the ve- 
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hicles into conformity within 90 days or such longer time as Customs 
might allow. Absent the requisite declarations of conformity, the im- 
porter agreed to forfeit either the vehicle or the principal of the bond. 

Both of Dr. Reul’s Ferrari vehicles were known not to conform with 
emission and safety standards when offered for entry. Dr. Reul conse- 
quently executed declarations that he would bring the vehicles into con- 
formance. In addition to making the declaration, Dr. Reul posted bonds 
equal to the entry value of each vehicle, plus the estimated amount of 
duty and taxes, pursuant to 19 C.F.R. §§ 12.73(c), 12.80(c) and 113.14(g) 
(1978). St. Paul was surety on each bond. The bonds, as required by the 
above-cited regulations, specified that if a vehicle was not brought into 
conformance within the specified time period, the importer would rede- 
liver it to Customs; failing timely redelivery, Customs would assess 
liquidated damages in the amount of the entire bond. When Dr. Reul 
made the required declarations and posted the appropriate bonds, Cus- 
toms accepted the vehicles for entry under its informal entry proce- 
dures. 19 C.F.R. § 159.10(a)(1) (1978). 


Il 


Following importation on June 14, 1977, Dr. Reul delivered Car One 
to Monza Automobili (Monza) in Houston, which acted as agent and 
consignee for Dr. Reul. Its task was to perform the necessary modifica- 
tions to bring the vehicle into compliance. 

The history of Car One’s compliance ordeal is written on the informal 


worksheet used by Customs as a control monitor. On the day after entry, 
Customs notified EPA and DOT of the entry and established an internal 
suspense date of October 6, 1977 for Car One. That suspense date consti- 
tuted an extension of approximately three weeks beyond the 90-day pe- 
riod specified for compliance by the regulations. The record before us 
does not state a reason for the extension. Neither Reul nor St. Paul con- 
tends, however, that the extension was not for good cause shown. 

The initial suspense date was the first of many extensions of time pro- 
vided to enable Dr. Reul’s agent to bring Car One into conformity with 
the applicable emissions and safety standards. Three days before the ex- 
piration of the initial suspension date, Monza sought an open-ended ex- 
tension of time to achieve compliance. On October 25, 1977, Customs 
granted Monzaa 90-day extension to January 6, 1978. Ninety days later, 
Monza had not performed the modifications necessary to obtain the dec- 
larations of conformity. EPA thereupon requested Customs to issue a 
Notice of Redelivery on Car One. Customs responded by issuing Form 
4647, the Notice of Redelivery, on April 17, 1978, calling for redelivery of 
Car One on May 17, 1978. 

Monza called Customs two days later to say that compliance forms 
had been submitted to DOT on April 11 and were in the process of trans- 
mission to EPA. Monza, also on April 19, 1978, sent Customs a letter 
which Monza stated it wrote on March 2, over a month before the Notice 
of Redelivery issued. In that letter, Monza requested another open- 
ended extension of the January 6, 1978 suspension date for Car One. 
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Correspondence from Monza reflects additional requests for extensions 
of time made on April 24, July 31, and October 5, 1978. As a result of 
those communications from Monza, Customs extended the suspense 
date for Car One to June 26, 1978, and again to March 12, 1979. The last 
extension date resulted from EPA’s intervention, which resulted from 
further pleas for extensions by Monza. EPA notified Monza in writing 
that, absent the appropriate declaration of conformity, Customs would 
issue a Notice of Redelivery for Car One on March 12, 1979. 

When the declaration of emissions conformity was not produced, Cus- 
toms issued a Form 4647 to Dr. Reul on March 20, requiring redelivery 
by April 20. Car One was not redelivered. Customs issued notice of liqui- 
dated damages to Dr. Reul on May 2, 1979. 

The history of Car Two is less prolonged. The Customs worksheet in- 
dicates an initial internal suspense date of March 5, 1979, which consti- 
tuted a 30-day extension of the 90-day period within which to produce 
declarations of conformity. Car Two was also delivered to Monza for 
work to bring it into conformance. A February 9, 1979 worksheet entry 
reflects that EPA sent Monza the same message for Car Two as had been 
sent on Car One: Customs would issue a Notice of Redelivery if it had not 
received a conformity statement by March 12, 1979. Customs received 
no such statement, and on March 19, 1979, a Form 4647 was issued to 
Dr. Reul for Car Two, requiring redelivery by April 19, 1979. The car was 
not redelivered, and Customs issued a notice of liquidated damages to 
Dr. Reul on May 2, 1979. 

On August 17, 1984, Customs sent letters to Dr. Reul and St. Paul de- 
manding payment of the liquidated damages, on the grounds that fail- 
ure to redeliver the two vehicles constituted a breach of paragraph 4 of 
the bonds upon which St. Paul was surety. St. Paul filed mitigation peti- 
tions, which were denied by Customs on December 19, 1984. The gov- 
ernment filed the present action April 17, 1985. 


Til 


We turn first to St. Paul’s contention that the statute of limitations 
bars the suit to collect on the surety bonds. The applicable statute, 28 
U.S.C. § 2415(a) (1988) requires that an action for money damages on a 
contract brought by the United States must be “filed within six years 
after the right of action accrues * * *.“ 

St. Paul’s argument, both before the Court of International Trade and 
on appeal, is that the right of action to collect on the two bonds accrued 
96 days after liquidation of each entry, in each instance well more than 
six years before this suit was filed. St. Paul traces its accrual theory to 
the pertinent EPA and DOT regulations, 19C.F.R. § 12.73 and 19C.F.R. 
§ 12.80. Each regulation plainly specifies that Dr. Reul enjoyed 90 days 
in which to obtain the requisite declarations of conformity, plus another 
five days, absent such declarations, to redeliver the nonconforming ve- 
hicles before he became liable for the full amount of the surety bonds on 
the 96th day after entry. St. Paul asserts that the United States was re- 
quired to file its claim on the bonds within six years of the 96th day. St. 
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Paul thus characterizes the cause of action as brought under the regula- 
tory provisions for breach of their terms. 

St. Paul’s argument on this issue must fail for two reasons. It could 
not be more clear from the facts of this case that Customs granted exten- 
sions of the 90-day time requirement so that Dr. Reul’s agents could 
bring the vehicles into conformity with emissions and safety standards. 
As to each vehicle, there was no “96th day” upon which the United 
States left itself free to file suit on the bonds. 

The second reason relates to the complaint which was filed by the 
United States. The suit filed was for breach of paragraph 4 of the surety 
bonds. Paragraph 4 requires, among other things, that Dr. Reul, the 
principal in the bond: 

shall redeliver * * * on demand [by Customs] * * * any and all mer- 
chandise found not to comply * * * or in default of redelivery after 
proper demand on him, the * * * principal shall pay [Customs] * * * 
liquidated damages. 
On March 19, 1979 and March 20, 1979, pursuant to paragraph 4 of the 
bonds, Customs demanded redelivery of the vehicles by April 18 and 19, 
1979. Those demands were not met; the default of redelivery constituted 
a breach of paragraph 4 of the bonds on April 18 and 19, 1979. A suit for 
the consequences of such default accrued on those dates. The complaint 
herein was filed within six years thereafter. 

St. Paul raises two additional arguments to bar as untimely the action 
by the United States on the surety bonds. Each was unsuccessfully pre- 
sented to the Court of International Trade on St. Paul’s petition for re- 
hearing. First, St. Paul contends that the finality of liquidation doctrine, 
as expressed in United States v. Utex Int’l, 857 F.2d 1408, 6 Fed. Cir. (T) 
166 (1988) precludes any suit by the United States on the entries of Car 
One and Car Two. Second, if the United States can sue on the entries, St. 
Paul argues that the time for suit on Car One began to run 30 days after 
the first Notice of Redelivery which was issued on April 17, 1978. Were 
this argument to prevail, the cause of action with respect to Car One 
would be out of time. 


A 


Simply stated, the finality of liquidation doctrine provides that all ad- 
ministrative decisions relating to an entry are final and conclusive on all 
persons, including the United States, unless timely protested. See 19 
U.S.C. § 1514(a) (1988). In Utex, 115 cartons of frozen shrimp imported 
from India were released by Customs to Utex on the posting of an imme- 
diate delivery and consumption entry surety bond. Shortly thereafter, 
the Food and Drug Administration (FDA) issued a notice of detention 
regarding the shrimp, which were thought to contain Salmonella. The 
notice provided the importer with an opportunity to respond to the chal- 
lenge to the imported foodstuffs. Notwithstanding that notice, which 
was intended to suspend importation proceedings, Customs liquidated 
the entry. No protest or reliquidation occurred. The entry was liqui- 
dated before FDA issued a Notice of Refusal of Admission, which re- 
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quired the importer to export the contaminated shrimp. When Utex 
failed to meet its obligation, Customs demanded liquidation damages 
from the surety. This court held that in such circumstances the liquida- 
tion of the entry barred any action on that entry other than timely action 
concerning protest or reliquidation. The premise of that decision was 
the fact that the importer’s obligation to export the contaminated 
shrimp arose after Customs violated FDA’s regulations by premature 
liquidation of the entry. Utex, 857 F.2d at 1412, 6 Fed. Cir. (T) at 171-72. 
That premise was recognized and emphasized by this court soon after in 
United States v. Toshoku Am., 879 F.2d 815 (Fed. Cir. 1989). 

Toshoku also involved importation of allegedly contaminated food- 
stuffs. In that case, however, the FDA Notice of Refusal of Admission 
issued before liquidation occurred, thereby giving rise to obligations 
upon the importer that could not be extinguished by the subsequent 
liquidation. Citing Utex, this court noted the inapplicability of the final- 
ity of liquidation doctrine in those circumstances. Jd. at 816 n.3 (“obliga- 
tions vested prior to liquidation are not comparable to post-liquidation 
obligations”). 

We agree with the Court of International Trade that Utex cannot be 
read to relieve Dr. Reul of the promises he made in order to allow his ve- 
hicles to enter and be liquidated. Unlike the situation in Utex where the 
FDA regulations required suspension of liquidation, the procedures 
used with respect to Dr. Reul’s vehicles expressly permitted entry and 
liquidation of nonconforming vehicles. But the entry was subject to 
bond-backed promises either to bring the vehicles into conformance or 
to redeliver them within 90 days or such additional time as permitted by 
Customs. Dr. Reul’s obligation to make good on his promises vested con- 
temporaneously with and was made in order to enable entry of the vehi- 
cles. St. Paul, in briefing its rehearing motion, stated that “[w]e agree 
that the importer assumed certain obligations at the time of entry.” 
Once so vested, we must conclude that those obligations were not erased 
by liquidation. 

The finality of liquidation doctrine uses the event of liquidation, or 
any timely action concerning liquidation, to start the running of the 
statute of limitations. Where an importer has no post-liquidation obliga- 
tion incurred before liquidation with attendant duties to perform con- 
cerning an entry, the doctrine may be applied. The doctrine, however, 
cannot be employed to release an importer from obligations vesting at or 
before liquidation. This suit by the United States is therefore not time- 
barred by the event of liquidation. 


B 


With respect to Car One, Customs issued a Notice of Redelivery on 
April 17, 1978, which specified redelivery by May 17, 1978. Since there 
was no redelivery on or before that date, St. Paul insists that under the 
United States’ view of claim accrual, the statute of limitations began to 
run on that date. 
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St. Paul’s argument was first presented in its petition for rehearing. 
In rejecting the contention, the Court of International Trade noted that 
it had “previously held Customs was permitted to and, at the request of 
the importer’s agents, did grant the importer additional time in which to 
redeliver or show compliance.” The Court of International Trade styled 
St. Paul’s argument an “attempt to re-litigate” the facts. Those facts, 
according to the court, demonstrate a suspension of the effectiveness of 
the April 17 redelivery notice at the request of Dr. Reul’s agent, and 
show a grant of additional time in order to achieve emission and safety 
conformance. Thus, the court held that the March 20, 1979 redelivery 
notice triggered the running of the statute of limitations. On the record 
before us, on this issue, there is ample evidence to support the decision 
of the Court of International Trade that the cause of action as to Car One 
is not time-barred by actions taken by Customs which permitted Dr. 
Reul and St. Paul to avoid liability with regard to the entry. 


IV 


Although no statute authorizes the award of prejudgment interest in 
this case, the Court of International Trade in exercising its equitable 
powers may in its sound discretion award prejudgment interest. United 
States v. Imperial Food Imports, 834 F.2d 1013, 1016, 6 Fed. Cir. (T) 37, 
41 (1987). In this suit against both Dr. Reul and his surety, the United 
States requested prejudgment interest from the date of Dr. Reul’s 
breach of paragraph 4 of the surety bonds, namely the 30th day follow- 
ing his failure to redeliver each vehicle. The Court of International 
Trade responded in full to the request, awarding prejudgment interest 
from April 20, 1979 at the rate set forth in 26 U.S.C. § 6621 (1988). 

St. Paul offers three arguments against the legality of the award of 
prejudgment interest. The first goes to the question of whether any 
prejudgment interest can be awarded in this case. The other conten- 
tions grant that some prejudgment interest may properly be awarded, 
but challenge the amount entered. 

Prejudgment interest may not be awarded on punitive damages. Un- 
derwater Devices v. Morrison-Knudsen Co., 717 F.2d 1380, 1389, 219 
USPQ 569, 576 (Fed. Cir. 1983) (purpose of prejudgment interest to 
make party whole, not penalize). St. Paul contends that the liquidated 
damages called for by the surety bonds are punitive in nature. Conse- 
quently, no prejudgment interest may be awarded on the bonds. In this 
case the principal amounts of the bonds, the liquidated damages, were 
required by 19 C.F.R. §§ 12.80 and 113.14(g) to be equal to the value of 
the vehicles, as set forth in the entries, plus the estimated duties and 
taxes. This court has previously held that damages so computed, with 
respect to merchandise that an importer fails to bring into regulatory 
compliance to permit lawful entry, are not punitive. Imperial Food Im- 
ports, 834 F.2d at 1016, 6 Fed. Cir. (T) at 40. This precedent disposes of 
St. Paul’s first argument against the award of prejudgment interest. 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 17, APRIL 22, 1992 


St. Paul’s next two contentions question whether the Court of Inter- 
national Trade abused its discretion in the amount of the award of 
prejudgment interest. 

The standard of review for a decision by a trial court in the award of 
prejudgment interest only permits us to “set aside [the decision] if it 
constitutes an abuse of discretion.” Kalman v. Berlyn Corp., 914 F.2d 
1473, 1485, 16 USPQ2d 1093, 1103 (Fed. Cir. 1990) (quoting General 
Motors v. Devex Corp., 461 U.S. 648, 657 (1983)). “Abuse of discretion 
may be established by showing that the district court either made an er- 
ror of law, or a clear error of judgment, or made findings which were 
clearly erroneous.” Seattle Box Co. v. Indus. Crating and Packing, 756 
F.2d 1574, 1581, 225 USPQ 357, 363 (Fed. Cir. 1985). Merely to say that 
we would have exercised the discretion differently provides no basis for 
reversal. RCA Corp. v. Data Gen., 887 F.2d 1056, 1065, 12 USPQ2d 
1449, 1457 (Fed. Cir. 1989). 

On its first contention, St. Paul argues that the abuse of discretion lies 
in a clear error of judgment by the Court of International Trade. That 
alleged error relates to the considerable slowness with which the United 
States pursued its monetary claim against Dr. Reul and St. Paul. It can- 
not be denied that demands upon Dr. Reul and St. Paul under the surety 
bonds were not made until August 17, 1984, seven years after the impor- 
tations, and that the United States waited barely shy of six years to 
bring suit in 1985. 

St. Paul refers us to the holdings of the Court of International Trade 
in United States v. B.B.S. Elec. Int’l, 622 F. Supp. 1089, 1095 (Ct. Int’] 
Trade 1985) and United States v. Atkinson, 575 F. Supp. 791, 795 (Ct. 
Int’] Trade 1983), in which the court awarded no prejudgment interest 
in circumstances where the United States was found to have been lax in 
initiating and prosecuting the actions. St. Paul also cites numerous cus- 
toms cases in which prejudgment interest was awarded from periods 
well after demand on the surety, as a result of dilatory litigation prac- 
tices. The problem for St. Paul with this line of argument is that Judge 
DiCarlo, on the petition for rehearing, recognized his authority to deny 
or limit prejudgment interest due to laxness on the part of the United 
States. He found, however, that “Customs did not unreasonably delay * 
** in bringing this action” United States v. Reul, No. 90-92, Slip op. at 6, 
and that “this case does not involve ‘laxness’ on the part of the plaintiff.” 
United States v. Reul, No. 91-6, Slip op. at 7. In support of those find- 
ings, the court referred to the multiple extensions of compliance or 
redelivery deadlines and the awareness of the importer as to the conse- 
quences of a breach of his obligations. The record also indicates that St. 
Paul, without demand upon it, may have been aware of the demands 
made upon Dr. Reul for liquidated damages on May 2, 1979. Further- 
more, a certain amount of time was expended by both parties in pursuit 
of mitigation proceedings. Under RCA, 887 F.2d at 1065, 12 USPQ2d at 
1457, we therefore must decline St. Paul’s invitation to rebalance the 
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equities, impose our view on the facts, and hold the court to have com- 
mitted a clear error of judgment in not denying or limiting prejudgment 
interest because of alleged laxness by the United States. 

Finally, we reach the issue of whether the court committed an error of 
law, and thereby abused its discretion, in deciding the amount of the 
prejudgment interest award entered in this case. This issue is framed by 
St. Paul’s concession that award of prejudgment interest against a prin- 
cipal from the date of its breach can be appropriate, and its contention 
that the award of prejudgment interest from a date before demand upon 
the surety is unlawful. 

The Court of International Trade is frequently called upon to exercise 
its discretion in ruling upon claims by the United States for prejudg- 
ment interest in customs cases. The parties in their briefs cite the appar- 
ent universe of such cases,* and with two exceptions they agree that 
prejudgment interest has never been awarded by the court from a date 
earlier than the date upon which demand was made on the surety for 
payment of the principal of the surety bond. The exceptions are this 
case, and a case decided by Judge DiCarlo in its immediate wake, United 
States v. Bealey, No. 90-94 (Ct. Int’] Trade Sept. 17, 1990) (prejudgment 
interest awarded from seven days after redelivery demand). 

We think it not surprising that this case and its sole progeny stand so 
markedly apart from all others on this issue. Whether one looks to the 
law of this circuit most recently expressed on the point, or to more an- 
cient pronouncements from the Supreme Court, our sister circuits and 
state courts, one finds that the entire weight of authority holds that a 
surety cannot be taxed with interest on the principal’s debt until de- 
mand is made upon the surety for payment of the principal’s obligation. 

To begin at the most recent authority, we look to this court’s decision 
and holding in Insurance Co. of North Am. v. United States, 951 F.2d 
1244 (Fed. Cir. 1991), in which this court expressly held that “[a] surety 
owes interest from the time a creditor properly demands payment under 
a suretyship contract.” Id. at 1247. That case arose from a surety bond 
given to assure the government that the principal, under a contract to 
remove timber, would fully perform its obligations. The court recog- 
nized that the surety’s obligation to pay matures “[w]hen a contractor 
defaults under the contract([,]” id. at 1246 (quoting Balboa Ins. Co. v. 
United States, 775 F.2d 1158, 1161 (Fed. Cir. 1985)), and noted that 
“(flrom that time forward, the Government could properly demand pay- 
ment of the bond.” Jd. at 1246. The court also cited and relied upon 
United States v. United States Fidelity & Guar. Co., 236 U.S. 512 (1915), 
which fully informs the issue before us. 


* United Statesv. Bealey, No. 91-94 (Ct. Int’ Trade, Sept. 17, 1990); United States v. Angelakos, 688 F. Supp. 636 (Ct. 
Int’l Trade 1988); United States v. Lun May Co., 680 F. Supp. 1573 (Ct. Int’] Trade 1988); United States v. Monza 
Automobili, 683 F. Supp. 818 (Ct. Int’] Trade 1988); Wallace Berrie & Co. v. United States, 12 CIT 103 (1988); United 
States v. American Motorists Ins. Co., 680 F. Supp. 1569 (Ct. Int’] Trade 1987); United States v. Continental Seafoods, 
672 F. Supp. 1481 (Ct. Int’] Trade 1987); United States v. Imperial Food Imports, 660 F. Supp. 958 (Ct. Int’ Trade), 
aff'd, 834 F.2d 1013 (Fed. Cir. 1987); United States v. B.B.S. Elec. Int’l,622 F. Supp. 1089 (Ct. Int’] Trade 1985); United 
States v. Borge Int’l, 9 CIT 484 (1985); United States v. Atkinson, 575 F. Supp. 791 (Ct. Int’] Trade 1983); United States 
v. Goodman, 572 F. Supp. 1284 (Ct. Int’] Trade 1983). 
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In United States Fidelity, the government sued a contractor and his 
surety for breaching a contract to construct a stone mess hall and 
kitchen at the Rice Station Indian School in Arizona. In the trial court, 
where the principal failed to appear and suffered a default judgment, the 
government sought from the surety the liquidated amount of the bond 
and interest from the date of the principal’s breach, even though no de- 
mand for payment of the principal amount was ever made on the surety. 
The trial court entered judgment for the government on the principal 
amount of the bond, but denied the claim for interest. The surety pre- 
vailed on other grounds on appeal. The government, before the Supreme 
Court, renewed its claim to interest from the date of the principal’s 
breach. In response, the Supreme Court phrased the issue: 


We merely consider, therefore, whether * * * the United States is 
entitled, as against the surety, to interest upon [the principal 
amount] from the time of the principal’s default, in the absence of 
notice of the default given to the surety, or any demand made upon 
it. 

236 U.S. at 529-30. Applying the rule followed by Mr. Justice Clifford in 
a case at the circuit, the Supreme Court noted that “we need go no fur- 
ther in order to overrule the contention raised by the Government at the 
trial of the present case:” 


Sureties, if answerable at all for interest beyond the amount of the 
[principal amount] of the bond * * * , can only be held for such an 
amount as accrued from their own default in unjustly withholding 
payment after being notified of the default of the principal. 


Id. at 530-31 (quoting United States v. Hills, 4 Cliff. 618; Fed. Cas. No. 
15,369). The rule that interest cannot run against a surety absent notice 
and demand, where demand as in the instant surety contract is neces- 
sary to trigger the principal’s obligation to pay, is commonplace else- 
where. In Cunningham v. Cunningham, 157 F.2d 859 (D.C. Cir. 1946), 
involving suit against a surety for the behavior of an allegedly incompe- 
tent fiduciary, the rule was so expressed: 


Nothing is due from the surety until he is notified of his principal’s 
delinquency; if he then unjustly withholds payment, he is liable for 
interest because of his unjustifiable detention of the money. He is 
not required to take the initiative in making payment, and stands 
only as security until a claimant makes actual demand; then only 
does interest begin to accrue. 


157 F.2d at 861 (citing, inter alia, United States Fidelity & Guar. Co., 
supra). See also Jackson v. Glens Falls Indem. Co., 222 F.2d 807, 808 
(D.C. Cir. 1955). In the Ninth Circuit, the same conclusion had been ear- 
lier reached in a surety bond given to secure payment of a tax deficiency: 


[i]t is fundamental in the law of suretyship that a bondsman cannot 
be held for any default of his principal in an amount greater than 
the [principal amount] of the bond. Interest in excess of this 
amount may become due from the surety, but only upon the 
surety’s own default, not the principal’s. The surety is required to 
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do nothing until the obligee has notified him of the default of the 
principal. If upon such notice the surety unjustly withholds the 
amount he has guaranteed, he is liable for interest * * * because of 
his own unjust detention of money. This principle was laid down by 
- Supreme Court in United States v. Fidelity Co., 236 U.S. 512, 


Massachusetts Bonding & Ins. Co. v. United States, 97 F.2d 879, 881 
(9th Cir. 1938). In a similar tax deficiency case, the Fifth Circuit also fol- 
lowed the unmistakable directive from the Supreme Court. See Mary- 
land Casualty Co. v. United States, 76 F.2d 626 (5th Cir. 1935). 

What is more, the Second Circuit in 1903 cited the “settled rule in the 
federal courts”: 


[I]n general, interest, as against the surety, begins to run on the 
penalty, and on the debt if less than the penalty, only from the time 
of demand upon the surety, or notice to him to pay, or by suit, or 
something equivalent to demand or notice. 

United States v. Quinn, 122 F. 65, 66 (2d Cir. 1903). 

In a number of Miller Act cases, in which federal courts apply state 
law as to the liability of sureties for prejudgment interest, the same set- 
tled rule applies. “This means that interest can be charged against the 
surety only from the date of demand on it, because until then the surety 
is not in default.” American Auto Ins. Co. v. United States, 269 F.2d 406, 
412 (1st Cir. 1959) (applying Maine law). “(T]he prevailing rule re- 
quir[es] a demand for payment upon the surety in order to activate in- 
terest liability.” Golden West Constr. Co. v. United States, 304 F.2d 753, 
757 (10th Cir. 1962) (applying Utah law). 

Whether the underlying issue pursued by the United States touches a 
timber removal contract, a mess hall-kitchen on an Indian reservation, 
the law of fiduciary duty, or tax collection, the rule, ancient and recent, 
is the same: no interest runs against a surety on the principal amount of 
a bond unless requisite notice and demand for payment is first made. 
Only then is the surety obligated to pay the United States; only from 
then can the United States lay claim to a loan to the surety. See, e.g., In- 
surance Co. of North Am., 951 F.2d at 1247. In this case, the obligations 
of Dr. Reul and St. Paul under paragraph 4 of the bonds commence only 
upon demand for payment by the United States, not upon mere notice of 
alleged breach. On such acontract, the law prohibits prejudgment inter- 
est to run before the demand is made. 

The entry of the award of prejudgment interest against St. Paul, be- 
cause contrary to law, is an abuse of discretion. Whether prejudgment 
interest should run from demand upon St. Paul or some later date is a 
matter yet to be decided in the sound discretion of the Court of Interna- 
tional Trade. 

We affirm the judgment as to St. Paul’s liability on the principal 
amount of the bond and vacate the award of prejudgment interest for 
reconsideration upon remand. 
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Costs 
No costs. 


AFFIRMED-IN-PART, 
VACATED AND REMANDED-IN-PART 
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Duty FREE INTERNATIONAL, INc., AMMEX WAREHOUSE Co., INC., AND 
AmMEX Tax & Duty Free Suops, INc., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Court No. 91-07-00534 


Plaintiffs challenge Customs’ approval to establish and operate a duty-free sales enter- 
prise, allegedly not in compliance with 19 U.S.C. § 1555(b). Defendant moves to dismiss 
for lack of standing under 28 U.S.C. § 2631(i). Congress intended to foster the growth of 
the industry by enacting § 1555(b) which calls for uniform regulation of the duty-free 
stores. The Court holds that plaintiffs have standing because they suffered injury in fact, 
and their interests are arguably within the zone of interests sought to be protected by the 
statute. 

[Defendant’s motion to dismiss is denied.] 


(Decided March 23, 1992) 
Tompkins & Davidson (Harvey A. Isaacs, Brian S. Goldstein, and Laurence M. Fried- 


man) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Susan Burnett Mansfield), Christopher Doherty, United 
States Customs Service, of counsel, for defendant. 


MEMORANDUM OPINION AND ORDER 

DiCar1o, Chief Judge: Plaintiffs, Duty Free International, Inc. and its 
related companies (collectively, DFI), seek revocation of Customs’ ap- 
proval to operate a duty-free sales enterprise granted to Git N’ Go 
(GNG) alleging that the approval was unlawful under 19 U.S.C. 
§ 1555(b) (1988). Pursuant to Rule 12(b) of the Rules of this Court, de- 
fendant moves to dismiss the action asserting that plaintiffs lack stand- 
ing under 28 U.S.C. § 2631(i) (1988) and 5 U.S.C. § 702 (1988). The 
Court holds that plaintiffs have standing to challenge Customs’ ap- 
proval to establish and operate GNG’s duty-free sales enterprise be- 
cause plaintiffs suffered injury in fact, and their interests are arguably 
within the zone of interest sought to be protected by the statute. 


DISCUSSION 
“For purposes of ruling on a motion to dismiss for want of standing, 
* * * courts must accept as true all material allegations of the complaint 
and must construe the complaint in favor of the complaining party.” 
Warth v. Seldin, 422 U.S. 490, 501 (1975). According to the complaint, 
on August 17, 1988, Customs approved plaintiffs’ operation of duty-free 
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store near the Canadian border on Interstate Route 87 in Champlain, 
New York. GNG applied to operate a duty-free store also near 
Champlain, and plaintiffs allege that GNG’s application was approved 
onor about May 20, 1991 pursuant to 19 U.S.C. § 1555(b). Plaintiffs con- 
tend that Customs’ approval granted to GNG is not in accordance with 
the terms of § 1555(b). Plaintiffs allege that GNG’s customers can re- 
main in the United States after purchasing duty-free merchandise 
because GNG does not have duty-free merchandise storage location 
at or beyond the exit point as required by the law. 19 U.S.C. 
§ 1555(b)(3)(F)(ii) (1). Plaintiffs merchandise delivery location is lawful 
pursuant to the grandfather provision, id. § 1555(b)(3)(F)(ii)(ID, which 
recognized the locations approved by the agency before the enactment 
since Congress presumed that they provide sufficient assurance of ex- 
portation. See S. Rep. No. 71, 100th Cong., 1st Sess. 233 (1987). 

Toassert standing a plaintiff must be “adversely affected or aggrieved 
by agency action.” 28 U.S.C. § 2631(i) (1988); see also 5 U.S.C. § 702 
(1988). To establish standing a plaintiff must show: 1) it suffered injury 
in fact; and 2) the interest sought to be protected by a plaintiff is “argu- 
ably within the zone of interests to be protected or regulated by the stat- 
ute * * *.” Association of Data Processing Serv. Orgs, Inc. v. Camp, 397 
U.S. 150, 152-53 (1970). Since defendant accepts plaintiffs’ allegation of 
injury for the purpose of its motion to dismiss, the first prong of the 
standing test is satisfied. 

At issue is, therefore, whether plaintiffs were within the zone of inter- 
ests sought to be protected by § 1555(b). A plaintiff who is not the sub- 
ject of the contested regulatory action has a right to challenge the agency 
action unless “the plaintiff's interests are so marginally related to or in- 
consistent with the purposes implicit in the statute that it cannot rea- 
sonably be assumed that Congress intended to permit the suit.” Clarke 
v. Securities Indus. Ass’n, 479 U.S. 388, 399 (1987). The Court “must 
inquire, then, as to Congress’ intent in enacting the [statute] in order to 
determine whether [plaintiffs] were meant to be within the zone of in- 
terests protected by [the] statute[ ].” Air Courier Conference of Am. v. 
American Postal Workers Union, 111 S. Ct. 913, 918 (1991). 

Upon enactment of § 1555(b), Congress adopted the following find- 
ings: 
Sec. 1908 Duty-free sales enterprises. 


(a) Finpincs. The Congress finds that 


(1) duty-free sales enterprises play a significant role in attracting 
international passengers to the United States and thereby their op- 
erations favorably affect our balance of payments; 

(2) concession fees derived from the operations of authorized 
duty-free sales enterprises constitute an important source of reve- 
nue for the State, local and other governmental authorities that col- 
lect such fees; 

(3) there is inadequate statutory and regulatory recognition of, 
and guidelines for the operation of, duty-free sales enterprises; and 
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(4) there is a need to encourage uniformity and consistency of regu- 
lation of duty-free sales enterprises. 


The Omnibus Trade and Competitiveness Act of 1988, § 1908(a), Pub. 
L. No. 100-418, 102 Stat. 1107, 1315. 

Defendant argues based on these findings that the purposes of the 
statute are to encourage the establishment of duty-free sales enter- 
prises and to foster the competition among them. Further, defendant 
contends that plaintiffs’ interest is inconsistent with these purposes be- 
cause they are interested in restricting competition by challenging the 
approval of another duty-free sales enterprise. 

Congress clearly acknowledged the significant economic benefits de- 
rived from duty-free sales enterprises. See S. Rep. No. 71, at 229-30. 
However, in determining standing, the Court must look at “the entire 
purpose” of the statute. See Sacilor, Acieries et Laminoirs de Lorraine v. 
United States, 5 Fed. Cir. (T) 96, 100, 815 F.2d 1488, 1491, cert. denied, 
484 U.S. 924 (1987). Findings (3) and (4) evince that Congress recog- 
nized the lack of sufficient regulation of the industry and the need to es- 
tablish a comprehensive statutory framework. The Court also notes 
Congress prohibited Customs from establishing rules and regulations 
governing duty-free stores until Congress provided a statutory frame- 
work. See Continuing Appropriations for Fiscal Year 1985, Pub. L. 
98-473, 98 Stat. 1837, 1967 (1984) (prohibiting the appropriation of 
fund to proposed rules relating duty-free stores); see also 51 Fed. Reg. 
24,535 (1986) (announcing Customs’ intention not to act on its proposed 
rule in light of Congressional opposition). Congress, therefore, intended 
to foster the prosperous growth of duty-free sales enterprises by “en- 
courag|ing] uniformity and consistency of regulation of duty-free sales 
enterprises.” § 1908(a)(4), Pub. L. No. 100-418, 102 Stat. 1107, 1315. 

Plaintiffs assert that they have competitive interests in the proper ad- 
ministration and regulation of the duty-free industry. They allege GNG 
does not provide a “reasonable assurance that duty-free merchandise 
*** will be exported from the [United States]”, 19 U.S.C. 
§ 1555(b)(3)(A), because it does not deliver the merchandise “at a mer- 
chandise storage location at or beyond the exit point.” Id. 
§ 1555(b)(3)(F)(D. Plaintiffs also contend that GNG did not obtain the 
necessary approval from the State Department of Transportation. See 
id. § 1555(b)(4). The Court must accept as true all the material allega- 
tions of the complaint. Warth v. Seldin, 422 U.S. at 501. Plaintiffs’ alle- 
gations on its face imply that Customs might have inhibited the growth 
of duty-free sales enterprises by permitting unfair competition among 
duty-free sales enterprises. Since Congress intended to foster the 
growth of industry under uniform regulation, plaintiffs’ interest to pro- 
mote fair competition is not inconsistent with the statute, and there is 
more than marginal relationship between plaintiffs’ interest and the 
purpose of the statute. 

Defendant’s reliance on the cases where the plaintiff's standing was 
denied for the failure to meet the zone of interest test is inapposite. See 
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Air Courier Conference, 111 S. Ct. 913; Calumet Indus., Inc. v. Brock, 
807 F.2d 225 (D.C. Cir. 1986). Here, the Court finds that plaintiffs’ in- 
terest is within the zone of interest to be protected by 19 U.S.C. 
§ 1555(b). 


CONCLUSION 


Plaintiffs’ interest in challenging Customs’ approval granted to GNG 
is within the zone of interest protected by the statute; therefore, plain- 
tiffs have the standing. Upon due deliberation, it is hereby 

ORDERED that defendant’s motion to dismiss is hereby denied. 


(Slip Op. 92-37) 


FORMER EMPLOYEES OF NoRTH AMERICAN REFRACTORIES CoO., PLAINTIFFS UV. 
UNITED STATES, DEFENDANT 


Court No. 90-07-00361 (BN) 


OPINION AND ORDER 


Plaintiffs’ motion for judgment upon the administrative record denied; Secretary of La- 
bor’s negative final determination on petition for certification of eligibility for trade ad- 
justment assistance benefits affirmed; judgment for defendant. ] 


(Decided March 23, 1992) 
Appearances: 
For plaintiffs: Dean Curry, pro se. 
For defendant: Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Jane E. 
Meehan, Esq.); Scott Glabman, Esq., U.S. Department of Labor, of counsel. 


INTRODUCTION 


NEWMAN, Senior Judge: In this action, Dean Curry on behalf of former 
employees of North American Refractories Company (“NARCO”), a 
producer of refractory products used by domestic steel makers, chal- 
lenges the denial by the Department of Labor, Office of Trade Adjust- 
ment Assistance (“Labor”), of a petition for certification of eligibility for 
trade adjustment assistance benefits pursuant to the Trade Act of 1974, 
Pub. L. 93-618, §§ 221-238, 88 Stat. 201924, 19 U.S.C. § 2271-98, (55 
F.R. 13335, affirmed upon reconsideration 55 F.R. 219545). 

This court possesses exclusive subject matter jurisdiction under 28 
U.S.C. § 1581(d)(1). Review is not de novo, but on the agency record. 
Plaintiffs move for judgment on the administrative record pursuant to 
CIT Rule 56.1. The findings of fact by the Secretary of Labor, if sup- 
ported by substantial evidence, are conclusive. 19 U.S.C. § 2395(b). For 
the reasons that follow, the court finds that Labor’s determination is 
supported by substantial evidence in the administrative record and is 
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otherwise in conformance with the law; therefore, plaintiffs’ motion is 
denied and judgment must be for defendant. 


THE Facts 


On February 5, 1990, the President of Local Union 448 of the Alumi- 
num, Brick and Glass Workers International Union filed the petition 
which is sub judice. The petition alleges the loss of 35 jobs during the 
summer of 1989 due to imported steel products. Petitioner claims that 
steel imports adversely affected the domestic steel mills resulting in the 
latter’s loss of orders to the imports and diminished capacity utilization; 
and that the such adverse effect of the imports on the domestic steel 
mills resulted in turn in loss of sales by NARCO to the domestic mills. 
During the summer of 1989 a major product line produced by NARCO’s 
former workers was transferred to other NARCO plants resulting in lost 
jobs. 

In its investigation of the petition, Labor determined that U.S. im- 
ports of refractories decreased relative to U.S. shipments in 1988 com- 
pared with 1987 and decreased absolutely in January through 
September, 1989, as compared with the same period in 1988. Based on 
the agency’s finding that there had been no increase in imports of re- 
fractories (indeed, there had been a decrease), as required by the statute 
(Section 222 of the Trade Act of 1974, 19 U.S.C. § 2272(3)), Labor issued 
a final negative determination on March 30, 1990, denying plaintiffs’ 
petition for worker certification. 55 F.R. 13335. Regarding plaintiffs’ at- 
tribution of job loss at NARCO to steel imports, Labor posited, correctly, 
that the steel imports of which NARCO’s former employees were com- 
plaining were not “article like or directly competitive with [refractory] 
articles produced by” the separated workers, as also required by 
§ 2272(3). 

On May 11, 1991, Labor denied petitioner’s April 30, 1990 request for 
reconsideration of the negative determination. 55 F.R. 21954. This ac- 
tion followed. 


DISCUSSION 


Under 19 U.S.C. § 2272(a), to certify separated workers as eligible for 
trade adjustment assistance, Labor must find as facts: (1) there were 
“increases of imports of articles like or directly competitive with articles 
produced by such workers’ firm”; and (2) such increases in imports 
“contributed importantly to * * * separation” (Id., emphasis added). If 
the record fails to support these factual findings with respect to both in- 
creased imports and a causal nexus between the latter and the job sepa- 
rations, then Labor must deny the petition. Former Employees of Boise 
Cascade Corp. U.S. SecretaryofLabor, __CIT__, SlipOp. 91-19 at6 
(March 20, 1991); United Steel Workers of America, Local 1082 uv. 
McLauglin, __ CIT _____, Slip Op. 91-20 at 8 (March 22, 1991). Labor 
properly determined that the criteria set forth in § 2272(a) were not es- 
tablished by the record. 
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Plaintiffs stress the role of steel imports in the causation of their job 
separation contending that such imports negatively impacted the sales 
by domestic steel mills, which in turn resulted in a loss of orders from 
the domestic mills for NARCO’s refractories. 

Plaintiffs have two obstacles precluding the relief sought here, one le- 
gal and the other factual: 

First, the legal obstacle: this court agrees with Labor’s interpretation 
that for purposes of § 2272(3), U.S. imports of refractories—not steel—are 
the “articles that are like or directly competitive” with the articles pro- 
duced by NARCO’s former employees. See 29 C.F .R. § 90.3. Hence, steel 
imports are irrelevant under the statute, and Labor’s finding, supported 
by substantial evidence and unchallenged by plaintiffs, that U.S. im- 
ports of refractories did not increase (in fact they decreased) during the 
period investigated, either relative to domestic production or absolutely 
(see 29 C.F.R. § 90.3) was fatal to plaintiffs’ petition (see Former Em- 
ployees of Boise Cascade, supra, at 5). 

Second, the factual obstacle: even assuming arguendo that steel im- 
ports meet the “like or directly competitive” requirement of the statute, 
plaintiffs do not contend that U.S. imports of steel increased during the 
relevant time period. On that score, plaintiffs argue that even though 
steel imports decreased during the period investigated, the volume of 
steel imports was still sufficient to cause loss of refractory sales by 
NARCO. Whether or not that is factually true, decreased imports do not 


satisfy the requirement of the statute that there be an increase in im- 
ports of like or directly competitive articles contributing substantially 
to the job separations. 


CONCLUSION 


While this court sympathizes with the plight of NARCO’s former em- 
ployees, unfortunately they misunderstand the crucial constraints of 
the trade adjustment assistance program. Congress provided assistance 
only when there is a causal nexus between increased imports and 
worker separation (increased imports are not established by the record). 
Moreover, the statute provides no assistance to producers of tools or pro- 
duction equipment (like refractories) the sales of which declined due to 
the adverse impact of imports (steel) competitive with the products sold 
by NARCO’s customers (steel mills). 
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ALL CHANNEL PRODUCTS, PLAINTIFF UV. UNITED STATES, DEFENDANT 
Court No. 86-03-00365 (BN) 


OPINION AND ORDER 
Syllabus: 


Under its transaction value regulations, as an exception to the “general rule” of inclu- 
sion of foreign inland freight charges in transaction value where included in total prices, 
Customs must deduct such charges from total Cost, Insurance, Freight (“CIF”) or other 
non-ex-factory prices as “incident to an international shipment,” where: the foreign in- 
land freight charges “occur after the merchandise has been sold for export to the United 
States and placed with a carrier for through shipment to the United States.” A “sale for 
export and placement for through shipment to the United States * * * shall be established 
by means of a through bill of lading,” or by other appropriate documentation verifying the 
same facts if shipment on a through bill of lading would be clearly impossible. 19 U.S.C. 
1401a(b)(1) and (4)(A) and 19 CFR § 152.103(a)(5)(ii). 

On defendant’s motion for summary judgment, the undisputed facts establish: transac- 
tion values were based on the importer’s CIF (New York) prices, which included in the to- 
tal prices separately stated inland freight and related inland charges, ocean freight and 
insurance; the exporter employed separate and independent carriers for inland and ocean 
freight transportation; the importer did not submit to Customs a through bill of lading or 
other documentation that the merchandise had been placed with a carrier for through 
shipment to the United States; Customs deducted only ocean freight and insurance from 
the total CIF prices. 

Based on the undisputed facts, the court holds as a matter of law: foreign inland freight 
and related charges included in the CIF prices did not “occur after the merchandise ha[d] 
been sold for export to the United States and placed with a carrier for through shipment to 
the United States”; therefore, in calculating transaction values, Customs acted properly 
in not deducting the foreign inland freight and related charges from total CIF prices as 
“incident to an international shipment.” Id. 

[Defendant’s motion for summary judgment granted. ] 


(Decided March 23, 1992) 


Appearances: 


Stedina & Deem (Charles P. Deem) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Saul Davis) 
for defendant. 


INTRODUCTION 


NeEwmaN, Senior Judge: All Channel Products (“All Channel”), an im- 
porter of television apparatus from Japan in 1985, challenges the ap- 
praised “transaction” values used by the United States Customs Service 
(“Customs”) in determining the amount of ad valoreyn duties to be as- 
sessed. This action falls within the court’s exclusive jurisdiction pursu- 
ant to 28 U.S.C. § 1581(a). The current matter was reassigned to the 
writer on February 10, 1992. 

There is no dispute that the imported merchandise was sold and in- 
voiced by Taisei Trading Co., Ltd. (“Taisei Trading”) to All Channel at 
CIF NEW YORK unit prices totalling USD $13,491.00, which figure in- 
cluded insurance, ocean freight and separately identified inland freight 
and related charges. Customs appraised the imports on the statutory ba- 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 17, APRIL 22, 1992 


sis of transaction value (“TV”), in conformance with 19 U.S.C. 
§ 1401a(b), deducting only for ocean freight and insurance charges from 
the total CIF price. 

All Channel does not dispute that TV is the proper basis for valuation 
appraisal of the subject merchandise, but protests Customs’ failure in 
not deducting from the total CIF prices the separately invoiced charges 
for foreign inland freight and related expenses from the factory to the 
shipping port at Yokohama (“FIF charges”). 

Defendant moves, pursuant to Court of International Trade Rule 56, 
for summary judgment sustaining Customs’ appraisement and dismiss- 
ing the action. All Channel opposes defendant’s motion asserting that 
there are genuine issues of material fact for trial establishing that the 
FIF charges were properly nondutiable. 

For the reasons that follow, the court concludes there are no genuine 
material issues of fact for trial, and the undisputed facts establish, as a 
matter of law, that defendant is entitled to a summary judgment of dis- 
missal.1 


DISCUSSION 
1 


The pertinent statutory provisions regarding TV (19 U.S.C. 
§ 1401la(b)) read: 


(1) The transaction value of imported merchandise is the price ac- 
tually paid or payable for the merchandise when sold for exporta- 
tion to the United States * * * 


* * * * * * * 


(4) For purposes of this subsection 

(A) The term ‘price actually paid or payable’ means the total pay- 
ment (whether direct or indirect, and exclusive of any costs, 
charges, or expenses incurred for transportation, insurance, and re- 
lated services incident to the international shipment of the merchan- 
dise from the country of exportation to the place of importation in the 
United States) made, or to be made, for imported merchandise by 
the buyer to, or for the benefit of, the seller. [Emphasis added. ] 


Defendant correctly posits that the plain language of the statute man- 
dates that a TV appraisement be based on the “total payment” exclusive 
only of the specified costs, charges and expenses qualifying as “incident 
to the international shipment of the merchandise from the country of 
exportation to the place of importation.” Jd. It is apparent, however, 
that the TV statute itself does not specifically address the deductibility 
of foreign inland freight and related inland charges that are elements of 
a CIF destination price. However, regarding that question, the TV stat- 
ute is further elucidated in the following amended Customs Regula- 
tions: 


1 The court holds that the Government’s long pending motion for an order suspending the terms of the scheduling 
order set in connection with this lawsuit, on October 27 1988, is rendered moot by the court’s decision granting sum- 
mary judgment dismissing the action. 
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152.103 Transaction value. 
(a) Price actually paid or payable— 
* * * * * * * 


(5) Foreign inland freight and other inland charges incident to 
the international shipment of merchandise. 


* * * * * * * 


(ii) Sales other than ex-factory. As a general rule, in those situ- 
ations where the price actually paid or payable for imported mer- 
chandise includes a charge for foreign inland freight, * * * that 
charge will be part of the transaction value to the extent included in 
the price. However, charges for foreign inland freight and other 
services incident to the shipment of the merchandise to the United 
States may be considered incident to the international shipment of 
that merchandise * * * if they are identified separately and they oc- 
cur after the merchandise has been sold for export to the United 
— and placed with a carrier for through shipment to the United 

tates. 

(iii) Evidence of sale for export and placement for through ship- 
ment. A sale for export and placement for through shipment to the 
United States under paragraph (a)(5)(ii) of this section shall be es- 
tablished by means of a through bill of lading to be presented to the 
district director. Only in those situations where it would clearly be 
impossible to ship merchandise on a through bill of lading (e.g., 
shipments via the seller’s own conveyance) will other documenta- 
tion satisfactory to the district director showing a sale for export to 
the United States and placement for through shipment to the 
United States be accepted in lieu of a through bill of lading. [Em- 
phasis supplied in part). 

T.D. 81-7, 46 FR 2600, Jan. 12, 1981, as amended by T.D. 84-235, 18 
Cust. Bull. 750, 49 FR 46888, Nov. 29, 1984 (emphasis added in part). 

Specifically with reference to the deduction of foreign inland freight 
and related charges, Customs explained in T.D. 84-235, supra: 


Customs has now reconsidered its previous interpretation of the 
Act [19 U.S.C. § 1401a] with respect to foreign inland freight and 
related charges. We have decided to amend the Customs Regula- 
tions, to exclude from the price actually paid or payable for imported 
merchandise, the cost of all foreign inland freight and other services 
incident to the international shipment of this merchandise to the 
United States provided that (1) these costs occur after goods have 
been sold for export to the United States; and (2) the goods have 
been placed with a carrier for through shipment to the United 
States. These costs are now to be considered incident to the interna- 
tional shipment of the merchandise * * * and are therefore exclud- 
able from the price paid or payable for the merchandise. 
Id. (emphasis added). 

Shortly after amending its regulations regarding deduction of foreign 
inland freight in T.D. 84-235, supra, Customs Headquarters issued a 
telex in February 1985 setting forth guidelines and interim instructions 
to Customs officials (the “February 1985 Telex”). The February 1985 
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Telex clarifies that in TV appraisements, FIF expenses in CIF and FOB 
transactions (non ex-factory sales) are not dutiable if: (1) the charges 
are separately itemized and claimed; (2) the claim and the amount is ap- 
propriate and reasonable; and (3) the FIF is freight from: 


2. The point or place of manufacture or origin to the point or place 
where the merchandise enters the customs territory of the United 
States, if acceptable evidence is available that substantiates that the 
merchandise was placed with a carrier for through shipment to the 
United States without the possibility of being diverted [Emphasis 
supplied]. 


Significantly, in the February 1985 Telex, Customs instructed that 
deductibility of FIF charges under the circumstances described in sub- 
section (3) category 2, supra, is indicated only where the shipment from 
the factory is by a: 


‘through bill of lading’ which is submitted with the entry or entry 
summary [or at a later date approved by the district director] in- 
dicat[ing] that one carrier or forwarder was in sole control of the 
shipment from the point or place of origin or manufacture through 
the interior point or port of exportation to the United States border 
* * * [Emphasis added]. 


It is uncontroverted that no through bill of lading or other acceptable 
documentation, as prescribed by § 152.103(a)(5)(iii), was submitted to 
Customs by All Channel, and that Taisei Trading employed two differ- 
ent carriers: a local inland trucker for transportation from the factory to 
Yokohama, and an ocean carrier (shipping line) for transport from 
Yokohama to the United States. Further, there is no dispute that the 
FIF charges occurred prior to loading the merchandise on the vessel at 
Yokohama, or that Taisei Trading did not receive payment from All 
Channel until after the merchandise was loaded on the ocean vessel for 
shipment to the United States. 

All Channel, insists, nonetheless, that there are genuine triable is- 
sues of fact as to whether the FIF charges “occur[red] after the mer- 
chandise ha[d] been sold for export to the United States and placed with 
acarrier for through shipment to the United States” within the purview 
of the amended regulations—and hence, as to whether the charges 
should have been considered as “incident to the international shipment 
of the merchandise” (19 U.S.C. § 1401a(b)(4)(A)). 

Defendant argues, correctly, that the undisputed facts establish, as a 
matter of law, All Channel has not met the specified conditions of the 
amended regulation for nondutiability of the FIF charges. 

Without belaboring what is obvious from a reading of § 152.103 
(a)(5)(ii) and (iii), the amended regulations were intended to provide a 
tightly circumscribed exception to the “general rule” (i.e., that inland 
freight charges included in a CIF or other non-ex-factory sales price are 
dutiable) where the importer can satisfactorily document that the FIF 
charges were “incident to the international shipment of the merchan- 
dise.” 
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Customs has broad discretion in prescribing the forms of satisfactory 
documentation that foreign inland freight charges are “incident to the 
international shipment of the merchandise.” The requirement of the 
amended regulations of a through bill of lading (or other satisfactory 
documentation) clearly, effectively and reasonably implements the 
statutory and regulatory condition for deduction of freight charges that 
they be incident to the international shipment of the merchandise from 
the country of exportation to the place of importation in the United States. 

The amended regulations may reasonably be construed to permit 
deductibility of FIF charges in a CIF or other non-ex-factory export sale 
“as incident to the international shipment of the merchandise” only in 
cases where the merchandise was placed with one freight forwarder or 
carrier for through shipment from the factory to the United States docu- 
mented by a through bill of lading (or other satisfactory documentation 
establishing through shipment). That reasonable construction of the 
amended regulation is accepted for purposes of these proceedings. See 
Generra Sportswear Co. v. United States, 905 F.2d 377, 379 (Fed. Cir. 
1990). 

Patently, an arrangement where, as here, the exporter sold its mer- 
chandise on a CIF New York price and employed one forwarder for in- 
land shipment and yet another for ocean transport, fails to meet the 
conditions specified in regulation subsections (a)(5)(ii) and (iii) for con- 
sidering the FIF charges “incident to the international shipment of the 
merchandise,” i.e. the FIF charges occurred after the merchandise had 
been sold for export to the United States and placed with a carrier for 
through shipment to the United States. 


2 


All Channel’s opposition to defendant’s motion on the ground that 
there exist disputed material facts to be tried establishing the non- 
dutiability of the FIF charges is totally lacking in merit. It is clear that 
All Channel submitted no affidavits, depositions, admissions or other 
evidentiary materials that place in issue any material facts. Even the 
statement from the president of Taisei Trading, Shigeaki Fujita, but- 
tresses defendant’s motion for summary judgment by acknowledging: 
(1) the sale was CIF destination; (2) shipment was performed by two 
separate carriers; and, (3) while it was impossible to obtain a through 
bill of lading, no other documentation is available establishing a sale for 
export and through shipment to the United States. 

Fundamentally, to demonstrate that a genuine dispute as to material 
facts exists for trial in opposition to a motion for summary judgment, a 
litigant must show a basis for the factual dispute in the affidavits, if any, 
depositions, admissions, or answers to interrogatories supporting and 
opposing summary judgment. See Sweats Fashions, Inc. v. Pannill 
Knitting Co., Inc., 833 F.2d 1560, 1562-63, 4 U.S.P.Q.2d 1793, 1795-96 
(Fed. Cir. 1987). Moreover, a formal denial or general allegation which 
simply creates the appearance of a dispute is insufficient to raise issues 
of fact and preclude a disposition by summary judgment. L. Batlin & 
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Son, Inc. v. United States, 69 Cust. Ct. 14, 16, C.D. 4365, 345 F. Supp. 
996 (1972), aff'd, 69 CCPA 17, C.A.D. 1111, 487 F.2d 916 (1973); Farr 
Man & Co. v. United States, 4 CIT 55, 544 F. Supp. 90 (1982). 

In any event, the court views the real controversy between the parties 
as essentially one of legal interpretation of the TV statute and regula- 
tions, not genuine issues of material fact. Inasmuch as the court agrees 
with defendant’s construction of the pertinent legal provisions, the un- 
disputed facts compel inclusion of the FIF charges in the transaction 
value of the goods as a matter of law. See e.g., United States v. Imperial 
Food Imports, 834 F.2d 1013, 1016 (Fed. Cir. 1987). Indeed, absent the 
existence of any triable material issues of fact, summary judgment is 
recognized as the most favorable procedure designed “to secure the just 
speedy and inexpensive determination of every action.” Celotex Corp. v. 
Catrett, 477 U.S. 317, 327 (1986). See also Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242 (1986); Matsushita Elec. Indus. Co. v. Zenith Radio 
Corp., 475 U.S. 574 (1986). 


CONCLUSION 


For the foregoing reasons, IT Is HEREBY ORDERED: 
Defendant’s motion for summary judgment dismissing this action is 
granted; judgment is entered concurrently herewith. 


(Slip Op. 92-39) 


BELTON INDUSTRIES, INC., ET AL., PLAINTIFFS U. UNITED STATES, DEFENDANT, 
AND GOVERNMENT OF COLOMBIA, RoyAL THAI GOVERNMENT, DEFENDANT- 


INTERVENORS 
Consolidated Court No. 90-09-00474 


[Plaintiffs’ motion for judgment upon the agency record is granted; The case is re- 
manded to Commerce with instructions to rescind the revocation and termination orders 
in connection with which this action arises and for disposition of these matters consistent 
with this Court’s ruling. ] 


(Dated March 24, 1992) 


Wilmer, Cutler, & Pickering (A. Douglas Melamed and Ronald I. Meltzer), for Plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Vanessa P. 
Sciarra), Douglas S. Cohen, Attorney-Advisor, Office of Chief Counsel for Import Admini- 
stration, United States Department of Commerce, for Defendant. 

Willkie, Farr & Gallagher (William H. Barringer, Kenneth J. Pierce, and Daniel L. Por- 
ter), for Defendant-Intervenor Royal Thai Government; Mudge, Rose, Guthrie, Alexander 
& Ferdon (Michael P. Daniels, Christine Bliss, and Gregory Spak), for Defendant-Inter- 
venor Government of Columbia. 


OPINION AND ORDER 


CarMAN, Judge: Plaintiffs move for summary judgment in this con- 
solidated action seeking to rescind the revocation and termination or- 
ders issued by the United States Department of Commerce 
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(“Commerce”) for certain textile mill products and apparel from Argen- 
tina, Columbia, Peru, Sri Lanka, and Thailand.1 Because the Plaintiffs 
invoke the Court’s jurisdiction pursuant to 19 U.S.C. § 1516a(a) 
(2)(B)(iii) (1988) and 28 U.S.C. § 1581(c) (1988), Plaintiffs’ motion will 
be treated as one for judgment upon the agency record in accordance 
with Rule 56.1.2 

Plaintiffs contend that no prior actual written notice of Commerce’s 
intent to revoke and terminate those proceedings was served upon the 
Plaintiff petitioners, as required under the so called “sunset” provisions 
of the countervailing duty regulations. 19 C.F.R. § 355.25 (d)(4)(ii) 
(1990). Plaintiffs urge furthermore that because timely objections were 
filed on behalf of the American Textile Manufacturing Institute 
(“ATMI”) and its member companies, Commerce improperly disre- 
garded its own regulations when it terminated the countervailing duty 
investigations.3 

Defendant United States, opposing the motion, requests the Court to 
sustain the countervailing duty revocation and termination orders and 
seeks dismissal of the action. Defendant-Intervenors support the argu- 
ment of Defendant. 


Facts 


In July 1984, ATMI and two domestic unions representing textile 
workers filed petitions with Commerce requesting countervailing duty 
investigations with respect to certain textile mill products and apparel 
from Argentina, Colombia, Peru, Sri Lanka, and Thailand. In Novem- 
ber 1984, after the initiation of the investigation, several respondents 
maintained that ATMI was not an “interested party” within the mean- 
ing of 19 U.S.C. § 1677(9)(D) and (E) (1988) and, therefore, was ineligi- 
ble to file a countervailing duty petition under 19 U.S.C. § 1671a(b)(1) 
(1988). Defendant’s Memorandum in Opposition to Plaintiffs’ Motion 
for Summary Judgment (“Def. Mem.”) at 4. Commerce advised Wilmer, 
Cutler, and Pickering (“Wilmer”), counsel for petitioners and for Plain- 
tiffs in this action, that Commerce would need more information about 
ATMI and the two domestic unions to determine if they were interested 
parties. See Administrative Record filed with the Court November 26, 
1990 (“A.R. Doc.”), Document 1 at 1. 


a 


1 The revocation and termination orders that are the subject of this action are Certain Textile Mill Products from 
Argentina; Revocation of Countervailing Duty Order, 55 Fed. Reg. 32,940 (1990); Certain Textile Mill Products and 
Apparel from Columbia; Termination of Suspended Countervailing Duty Investigations, 55 Fed. Reg. 32,940 (1990); 
Certain Textile Mill Products and Apparel from Peru; Revocation of Countervailing Duty Orders, 55 Fed. Reg. 32,941 
(1990); Certain Textile Mill Products and Apparel from Sri Lanka; Revocation of Countervailing Duty Orders, 55 Fed. 
Reg. 32,942 (1990); and Certain Textile Mill Products from Thailand; Termination of Suspended Countervailing Inves- 
tigation (in Part), 55 Fed. Reg. 48,885 (1990). 

2 The standard of review under these provisions is whether the agency’s determination is based upon substantial 
evidence on the record and is otherwise in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988). 

3 The named Plaintiffs in this action are Belton Industries, Inc.; Burlington Industries, Inc.; Chatham Manufactur- 
ing ©o.; Milliken & Co.; Mount Vernon Mills, Inc.; Shuford Mills, Inc.; Delta-Woodside Mills, Inc., West Point-Pep- 
perell, Inc., Bibb Manufacturing Company, and JPS Textiles, all of which are successors in interest to J.P. Stevens & 
Co., Inc.; West Point-Pepperell, Inc.; and the American Textile Manufacturing Institute (“ATMI”) for itself and on 
behalf of Belton Industries, Inc.; Burlington Industries; Chatham Manufacturing Co.; Milliken & Co.; Mount Vernon 
Mills, Inc.; and Shuford Mills, Inc. 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 17, APRIL 22, 1992 


Wilmer responded to Commerce and requested that the petitions be 
amended and that eight textile manufacturers, all members of ATMI, be 
added in their individual capacities as petitioners. A.R. Doc. 2 at 1, 10-11 
and Ann. 1.4 

In December 1984, Commerce issued five affirmative preliminary 
countervailing duty determinations, all of which discussed the question 
of ATMI’s standing by reference to a related affirmative preliminary 
countervailing duty determination concerning textile mill products and 
apparel from Indonesia. 49 Fed. Reg. 49,672. (1984). See A.R. Doc. 3; 49 
Fed. Reg. 49,667 (Argentina), 50,753 (Columbia), 49,678 (Peru), 49,687 
(Sri Lanka), and 49,661 (Thailand) (1984). In the Indonesia determina- 
tion Commerce indicated that ATMI had failed to provide its member- 
ship list or the products produced by its members, and concluded that 
ATMI was not an interested party and lacked standing as a petitioner. 
49 Fed. Reg. at 49,673. Commerce, noting that absent other information 
it would have rescinded its investigations, determined that the original 
petitions in the textile investigation had been amended to name the 
eight textile manufacturers as petitioners and that “[t]hese eight com- 
panies collectively appear to satisfy the interested party requirements 
of the Act * * *.” Id. 

On March 12, 1985, Commerce published final affirmative counter- 
vailing duty determinations on certain textile mill products and apparel 
from Argentina, Peru, and Sri Lanka, issued countervailing duty orders 
for these countries respectively, and suspended countervailing duty in- 
vestigations of certain textile mill products and apparel from Columbia 
and Thailand. A.R. Doc. 4; 50 Fed. Reg. 9,846 (Argentina), 9,871 (Peru), 
and 9,826 (Sri Lanka), and 9,863 (Columbia) (1985); Administrative Re- 
cord covering the Thailand proceedings filed with the Court on March 
10, 1991, as supplemented by Commerce on May 8, 1991 (“Thailand 
A.R. Doc.”), Document 19; 50 Fed. Reg. 9,832 (1985) (Thailand). In all 
five of these determinations Commerce discussed the issue of ATMI’s 
standing by reference to the related final countervailing duty determi- 
nations concerning certain textile mill products and apparel from Ma- 
laysia. See 50 Fed. Reg. 9,852, 9,853 (1985). Commerce again found that 
ATMI lacked standing and the eight companies added as petitioners 
“collectively” had standing.5 

On February 26, 1990, Commerce published notice of intent to termi- 
nate the suspended countervailing duty investigations on certain textile 
products from Colombia and Thailand. A.R. Doc. 7; 55 Fed. Reg. 6,669 
(1990). On March 1, 1990, Commerce published notice of its intent to 
revoke countervailing duty orders for certain textile mill products and 
apparel from Argentina, Peru, and Sri Lanka. A.R. Doc. 7; 55 Fed. Reg. 
7,358 (1990). Additionally, Commerce published notice of intent to re- 


4 The added petitioning companies were Belton Industries, Inc.; Burlington Industries, Inc.; Chatham Manufactur- 

ing Co., Milliken Co.; Mount Vernon Mills, Inc.; Shuford Mills, Inc.; J.P. Stevens & Co.; and West Point-Pepperell, Inc. 

Commerce reaffirmed the standing of the eight petitioning companies in a later final determination covering textile 
mill products from Thailand. Thailand A.R. Doc. 20; 52 Fed. Reg. 7,636, 7,637 (1987). 
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voke the countervailing duty order pertaining to certain apparel from 
Thailand which had not been included in the suspension agreement. 
A.R. Doc. 7; 55 Fed. Reg. 7,356 (1990). The published notices indicated 
that any interested party who objected to the revocation or termination 
had until March 31, 1990, to submit objections in writing, and that if no 
interested party requested an administrative review or objected to the 
proposed action, Commerce would proceed with the revocations and ter- 
minations. 

On February 28, 1990, Commerce sent letters to ATMI and to Wilmer, 
identifying them as “interested parties” and notifying them of Com- 
merce’s intent to revoke countervailing duty orders on certain textiles, 
textile products, and apparel from Argentina, Peru, and Sri Lanka. A.R. 
Doc. 6. See Memorandum of Law in Support of Plaintiffs’ Motion for 
Summary Judgment at 7. Defendant concedes that in the Argentina 
case, while Wilmer was listed on the interested party list, ATMI, which 
was not on the list, was provided with a letter while Wilmer was not. See 
Def. Mem. at 8; A.R. Docs. 5, 6. In the Peruvian case, both ATMI and 
Wilmer were identified as interested parties and were sent letters to 
that effect. A.R. Docs. 5, 6. In the Sri Lankan case Wilmer, but not 
ATMIL, was identified as an interested party and was sent a notice letter. 

With respect to Commerce’s intent to terminate the suspended inves- 
tigations in the Columbia and Thailand proceedings, there is no record 
evidence that Commerce served written notice upon ATMI, Wilmer, or 
any of the eight petitioning companies. Defendant concedes that while 
the interested party lists in the two suspended investigations include 
Wilmer, no copies of letters mailed to Wilmer or to any other parties 
could be located. Def. Mem. at 8 n. 11; 

On March 30, 1990, Wilmer wrote a series of letters to Commerce 
which were substantially the same except for their references to specific 
investigations. A.R. Doc. 8; Thailand A.R. Doc. 4. Each of the letters 
stated that “on behalf of [ATMI] and its members companies, we hereby 
inform you that ATMI objects to” Commerce’s proposed revocation and 
termination orders. In the letters, Wilmer identified the invoice num- 
bers of the subject proceedings as well as the Federal Register notifica- 
tions reflecting Commerce’s intent to revoke and terminate those 
proceedings. 

Commerce responded on May 29, 1990, to Wilmer acknowledging re- 
ceipt of letters on behalf of ATMI objecting to Commerce’s announced 
intent to revoke the countervailing duty orders and to terminate the 
suspended countervailing duty investigations. In the letter Commerce 
advised that because ATMI was not an interested party, its objection 
was invalid. However, Commerce gave ATMI an opportunity to provide 
additional information demonstrating ATMI was an interested party. 
A.R. Doc. 10; Thailand A.R. Doc. 9. Commerce also stated that it 
“[would] not accept the substitution of objections by other interested 
parties in place of that submitted by ATMI because such objections 
would be untimely pursuant to 19 CFR 355.25(d)(4).” Id. 
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On June 14, 1990, Wilmer responded to Commerce with a series of 
identical letters filed in each investigation. A.R. Doc. 11; Thailand A.R. 
Doc. 11.6 Wilmer explained that the letters of March 30, 1990 had been 
written on behalf of ATMI which “was acting on behalf of the individual 
companies listed in the Attachment to [the] letter[s]. Each of those com- 
panies is a manufacturer of itemized like products — and therefore an 
interested party with the right to oppose the proposed revocations.” Jd.7 

Later in June 1990, Commerce received letters from the governments 
of Argentina, Columbia, Sri Lanka, Peru, and Thailand arguing that 
Wilmer’s March 30, 1990 opposition letters were properly rejected by 
Commerce because ATMI was not an interested party and Wilmer’s 
subsequent attempt to object for the eight petitioning companies was 
untimely. A.R. Doc. 12; Thailand A.R. Doc. 16. On July 13, 1990, Wilmer 
responded to these arguments, contending that the reference to ATMI 
“and its member companies” provided an adequate basis for the objec- 
tions because ATMI’s member companies were known producers of like 
products and therefore met the interested party requirements. A.R. 
Doc. 13; Thailand A.R. Doc. 13. 

On August 13, 1990, Commerce published final revocation and termi- 
nation orders covering certain textiles, textile mill products, and ap- 
parel from Argentina, Columbia, Peru, and Sri Lanka. A.R. Doc. 14. On 
November 23, 1990, Commerce published a termination order covering 
the suspended countervailing duty investigation in certain textile mill 
products from Thailand, in part. Thailand A.R. Doc. 17. 

In each of the final orders, Commerce set forth the reasons for its re- 
jection of Wilmer’s March 30, 1990 objection letters. Commerce deter- 
mined, after indicating that ATMI had prior notice that it was not an 
interested party, that the only proper objections could have come from 
the eight petitioning companies; those objections were never raised be- 
cause the objection letters did not clearly identify those companies. 55 
Fed. Reg. at 32,940 (Argentina), 32,941 (Columbia), 32,942 (Peru), 
32,943 (Sri Lanka), 48,885 (Thailand). Commerce concluded that be- 
cause it received no valid objection to the proposed revocation and ter- 
mination orders those orders should become final. 


DISCUSSION 


The applicable regulations governing the dispute are set forth at 19 
C.F.R. § 355.25(d)(4)(i)-(iii). They provide: 


(4)(i) If for four consecutive annual anniversary months no inter- 
ested party has requested an administrative review, under 
§ 355.22(a), of an order or suspended investigation, not later than 
the first day of the fifth consecutive annual anniversary month, the 
Secretary will publish in the FEDERAL REGISTER notice of ‘Intent to 
Revoke Order’ or, if appropriate, ‘Intent to Terminate Suspended 
Investigation.’ 


6 although there is apparently no dispute that on June 14, 1990, Wilmer sent a letter for each investigation, the re- 
cord contains only those letters pertaining to the Columbian and Thai investigations. 
The Court notes that the attachment to Wilmer’s letter appears to name four of the eight petitioning companies. 
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(ii) Not later than the date of publication of the notice described 
in paragraph (d)(4)(i) of this section, the Secretary will serve writ- 
ten notice of the intent to revoke or terminate on each interested 
party listed on the Department’s service list and on any other per- 
son which the Secretary has reason to believe is a producer or seller 
in the United States of the like product. 

(iii) If by the last day of the fifth annual anniversary month no 
interested party objects, or requests an administrative review un- 
der § 355.22(a), the Secretary at that time will conclude that the re- 
quirements of paragraph (d) (1) (i) of this section for revocation or 
termination are met, revoke the order or terminate the suspended 
investigation, and publish in the FEDERAL REGISTER the notice de- 
scribed in paragraph (d)(3)(vii) of this section. 


19 C.F.R. 355.25(d)(4)(i)-Gii) (1990). 

The regulations make clear that, in addition to requiring publication 
in the Federal Register of an intention to revoke a countervailing duty 
order or terminate a suspended investigation, Commerce is required to 
serve written notice upon each interested party on Commerce’s service 
list, also known as the interested party list. The purpose of these notice 
requirements is obvious. Notice is designed to give interested parties an 
opportunity to be heard and to make not only timely but also proper ob- 
jections. 

Indeed, the Department of Commerce has recently rescinded its revo- 
cation of an antidumping finding because it failed to provide written 
notification to an interested party as required by 19 C.F.R. § 355.25 
(d)(4)(ii). See Polychloroprene Rubber from Japan; Recision of Revoca- 
tion of Antidumping Finding, 56 Fed. Reg. 5,979 (1991). Moreover, the 
fact that a petitioner might have had actual notice of an impending 
agency action sometime during the proceedings does not relieve the 
agency of its legal obligation to provide written notice when that kind of 
notice is prescribed in the agency’s own regulations. See Tex Mex Brick 
& Import Co. v. United States, 63 Cust. Ct. 218, 221-22, 305 F. Supp. 
927, 930-31 (1969), aff'd, 59 CCPA 1, C.A.D. 1024, 449 F.2d 1398 (1971). 

Commerce published in the Federal Register notice of its intent to ter- 
minate the suspended investigations in the Columbia and Thailand pro- 
ceedings on February 26, 1990. 55 Fed. Reg. at 6,669. With respect to 
these proposed agency actions, the record is devoid of any evidence that 
Commerce provided prior written notification to counsel for the Plain- 
tiffs, ATMI, or to any of the eight petitioning companies which Com- 
merce had previously found to collectively constitute an interested 
party. 

In the proposed revocations of the countervailing duty orders cover- 
ing Argentina, Peru, and Sri Lanka, there is evidence that written no- 
tice was sent to Wilmer, which appeared on the interested party list, 
only in the Peru and Sri Lanka proceedings. A.R. Doc. 6. In the Argen- 
tinean and Peruvian revocation cases, ATMI was sent written notice de- 
scribing ATMI as an interested party although Commerce had 
previously determined that ATMI was a non-interested party. 
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To summarize, there is evidence that Commerce endeavored to serve 
proper written notice in only two of the three revocation proceedings; no 
evidence supports Commerce’s compliance with the regulations in 
either of the two termination proceedings. 

Nevertheless, Defendant argues that there is evidence in the record 
that petitioners in fact received notice of all the proposed revocations 
and terminations if not by written notice in all cases then by some other 
means; each of Wilmer’s five March 30, 1990 objection letters refer- 
enced a specific revocation or termination proceeding in this action by 
both invoice number and name. 

While one might conclude that these opposition letters demonstrate 
that the petitioning companies, through their counsel Wilmer, some- 
how had notice of all Commerce’s proposed actions, that fact does not 
relieve Commerce of its legal obligation to comply with its own regula- 
tions. See Tex Mex Brick, 63 Cust. Ct. at 221-22, 305 F. Supp. at 930-31. 
As the facts of this case demonstrate, Commerce’s written notice, where 
given, tended to confuse and mislead, as when ATMI was mistakenly 
identified as an interested party on two occasions. 

Accordingly, the Court finds that Commerce failed to provide proper 
written notice in accordance with specific provisions of 19 C.F.R. 
§ 355.24(d)(4). Therefore, the Court holds that Commerce’s revocations 
and terminations are not based upon substantial evidence on the record 
and are not in accordance with law. 

Even if it could be successfully argued that Commerce provided 
proper notice of some of its proposed actions or that the petitioners had 
actual notice of all the proposed actions, the Court nevertheless finds 
that Commerce should have accepted the March 30, 1990 letters as 
proper and timely objections on behalf of the petitioning companies. 

While it can be argued that the opposition letters were ambiguous as 
to who was objecting (ATMI alone or ATMI and the petitioning compa- 
nies independently), the Court finds the letters adequately conveyed pe- 
titioners’ intent, through their counsel Wilmer, to timely object to the 
proposed revocations and terminations. The Court reaches this conclu- 
sion after taking note of the potential prejudice that could have occurred 
to the petitioners on account of at least two of Commerce’s notice let- 
ters, as well as the overall context in which the objections were made; it 
would seem that Commerce aided substantially in cultivating a field of 
confusion. 

In the written notices concerning the Argentinean and Peruvian 
revocation proceedings, Commerce, apparently by mistake, identified 
ATM itself as an interested party. However, after receiving Wilmer’s 
March 30, 1990 objection letters “on behalf of ATMI and its members 
companies” objecting to the proposed revocations and terminations, 
Commerce refused to treat the letter as anything but an objection by 
ATMI alone. As such, Commerce treated the objection as insufficient, 
and warned that any attempt to name other interested parties would be 
rejected as untimely. 
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It is unjust to permit Commerce, which twice identified ATMI as an 
interested party with standing to object, to cry error after the objection 
from ATMI arrived. This Court holds the objections filed by Wilmer un- 
der the facts of this case were adequate objections on behalf of the eight 
interested petitioners. Furthermore Commerce should have accepted 
counsel’s clarification of the objections pertaining to the eight petition- 
ers; Wilmer attempted to explain by letters dated June 14, 1990, and 
July 13, 1990, but Commerce was not persuaded. 

The record is clear that Commerce viewed the eight petitioning com- 
panies collectively as an interested party. The Court also gleans from 
the record that the eight petitioning companies are part of the ATMI 
membership. Nevertheless, Defendant argues that Wilmer’s objection 
letters should have specifically identified those petitioning companies. 

There are several possible reasons why Wilmer did not file the objec- 
tions in that specific manner. The first possible reason is Commerce’s 
errors in the Argentinean and Peruvian proceedings, discussed above. 
Another possible reason is that Wilmer might have viewed, quite rea- 
sonably, such specific identification of the eight petitioning companies 
as redundant because those companies were in fact among the “mem- 
bers” of ATMI and Commerce knew or should have known this. A third 
possible reason is that Wilmer may not have learned of some of the pro- 
posed actions until the last minute; the objection letters were filed only 
one day prior to Commerce’s published expiration date for filing objec- 
tions. Considering the incomplete administrative record, it is difficult to 
discern what occurred and when. In all likelihood, Wilmer would have 
submitted objections in more precise detail had it anticipated Com- 
merce’s errors and omissions and narrow reading of the written objec- 
tions. 

The Defendant asks this Court on the one hand to strictly construe 
Commerce’s regulations with respect to the form of objections to its pro- 
posed actions, and on the other hand to liberally construe the regula- 
tions governing the form of notice to be served upon interested parties. 
The Court refuses to apply Commerce’s regulations is such an uneven 
manner. 

In light of the muddled record, plagued by missing and misleading 
documents, the Court finds that Commerce should have read Wilmer’s 
objections liberally and deemed them proper. Accordingly, the Court 
holds that Commerce’s determinations to revoke and terminate the sub- 
ject proceedings are not based upon substantial evidence on the record 
and are not in accordance with law. 

Another factor that should be considered, although it was not dis- 
cussed by either party, is that this action pertains to an already estab- 
lished countervailing duty proceeding. Unfair subsidies have already 
been found to exist. The countervailing duty orders and suspended in- 
vestigations should not be terminated lightly without proper regard for 
the law. 
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This Court remands these proceedings to Commerce with the direc- 
tion to rescind the revocation and termination orders in connection with 
which this action arises and for disposition of these matters consistent 
with this Court’s ruling, and to report such action to this Court within 
30 days from the date of entry of the judgment order in this action. 

Plaintiffs’ motion for judgment upon the agency record is granted. 


eT — 
(Slip Op. 92-40) 
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Weil, Gotshal & Manges (Stuart M. Rosen, Douglas A. Nave and Karin M. Burke) for 
plaintiffs Matsushita Electric Industrial Co., Ltd., Kyushu Matsushita Electric Co., Ltd. 
and Matsushita Electric Corporation of America. 

Tanaka Ritger & Middleton (H. William Tanaka and Patrick F. O’Leary) for plaintiffs 
Brother Industries, Ltd. and Brother International Corporation. 

Eckert Seamans Cherin & Mellott (R. Sarah Compton) for plaintiff Nakajima All Co., 
Ltd. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine); and 
Office of the Chief Counsel for Import Administration, U.S. Department of Commerce 
(Pamela A. Green), of counsel, for the defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Todd C. Fineberg) for intervenor-defendant Smith Corona Corporation. 


AQulLINo, Judge: These actions contest the Final Scope Ruling; Port- 
able Electric Typewriters From Japan, 55 Fed. Reg. 47,358 (Nov. 13, 
1990), of the International Trade Administration, U.S. Department of 
Commerce (“ITA”) which has arisen out of an antidumping-duty order 
covering such typewriters (“PETs”)1 and which is summarized as fol- 
lows: 


* * * [T]he addition of an LCD, LED or CRT display and expanded 
and/or removable text memory does not exempt a PET from the an- 


1 See 45 Fed. Reg. 30,618 (May 9, 1980). 
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tidumping order. * * * [C]ertain later-developed portable electric 
typewriters, including so-called “personal word processors” 
[PWPs], are presumptively of the same class or kind as PETs within 
the scope of the order, if they meet the following seven physical cri- 
teria. To be of the same class or kind as a PET a typewriter must: be 
easily portable, with a handle and/or carrying case, or similar 
mechanism to facilitate its portability; be electric, regardless of 
source of power; be comprised of a single, integrated unit; have a 
keyboard embedded in the chassis or frame of the machine; have a 
built-in printer; have a platen [roller] to accommodate paper; only 
accommodate its own dedicated or captive software.2 
Assessing the merchandise at issue against these criteria, the ITA deter- 
mined that some 14 imported machines do not satisfy one or another of 
them and therefore are not within the ambit of the order, whereas a total 
of eight Panasonic or Brother models are listed as possessing all of the 
characteristics and thus as within its scope.3 

The plaintiffs challenge the determination as to those latter models. 
Each has interposed a motion for judgment on the agency record, con- 
tending that the ruling is not supported by substantial evidence and is 
not otherwise in accordance with law within the meaning of 19 U.S.C. 
§ 1516a(b)(1)(B). 

In addition to that section of the Trade Agreements Act of 1979, the 
statute governing these actions is the Omnibus Trade and Competitive- 
ness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107, in particular 19 
U.S.C. § 1677j(d), which provides: 

Later-developed merchandise 
(1) In general 

For purposes of determining whether merchandise developed af- 
ter an investigation is initiated under this subtitle * * * (hereafter 
in this paragraph referred to as the “later-developed merchandise”) 
is within the scope of an outstanding antidumping or countervail- 
ing duty order issued under this title * * * as a result of such investi- 
gation, the administering authority shall consider whether — 


(A) the later-developed merchandise has the same general 
physical characteristics as the merchandise with respect to 
which the order was originally issued (hereafter in this para- 
graph referred to as the “earlier product”), 

(B) the expectations of the uitimate purchasers of the later- 
developed-merchandise are the same as for the earlier product, 

(C) the ultimate use of the earlier product and the later-de- 
veloped merchandise are the same, 

(D) the later-developed merchandise is sold through the 
same channels of trade as the earlier product, and 

(E) the later-developed merchandise is advertised and dis- 


played in a manner similar to the earlier product. 
* * * * * * * 


2 Footnote 1 to this summary states that the acronyms LCD, LED and CRT stand for liquid crystal display, light emit- 
ting diode and cathode ray tube, respectively. 

3 See 55 Fed. Reg. at 47,370. During oral argument, counsel indicated that Nakajima All Co., Ltd. models EW 310 and 
EW 410 were also determined to be covered by the order. 
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(2) Exclusion from orders 

The administering authority may not exclude a later-developed 
merchandise from a countervailing or antidumping duty order 
merely because the merchandise — 

(A) is classified under a tariff classification other than that iden- 
tified in the petition or the administering authority’s prior notices 
during the proceeding, or 

(B) permits the purchaser to perform additional functions, un- 
less such additional functions constitute the primary use of the 
merchandise and the cost of the additional functions constitute 
more than a significant proportion of the total cost of production of 
the merchandise. 


In its ruling, the ITA reviews the history of its order which encom- 
passes, inter alia, determinations in 1983 that portable electronic type- 
writers are within the same class or kind as PETs¢ but also in 1987 that 
such machines with text memories or calculating mechanisms were not 
covered. See 52 Fed. Reg. 1,504 (Jan. 14, 1987). The later determination 
was subjected to judicial review, which resulted in remand to the agency 
for reconsideration in light of the court’s finding that those machines 
were 


still dedicated to producing on paper printed letters and other char- 
acters as a substitute for handwritten ones through manual use of 
an electrically-actuated keyboard contained in a unit of such size 
and weight as to be susceptible to single-hand portage. 


Smith Corona Corp. v. United States, 11 CIT 954, 963, 678 F. Supp. 285, 
292 (1987). The ITA thereupon concluded PETs with calculators were 
within the scope of its order but that those with text memories were not, 
which determination was affirmed as to the former and reversed as to 
the latter sub nom. Smith Corona Corp. v. United States, 12 CIT 854, 698 
F.Supp. 240 (1988). Then, during appeals from this court’s judgment, 
Smith Corona requested the scope ruling now at bar in regard to even 
“later-developed PETs”6, essentially those with expanded text memo- 
ries and displays. In other words, during the foregoing litigation, so- 
called automatic PETs entailed, at most, a few pages of memory 
displayable electronically a few lines at a time. 

In the present litigation, the record depicts increased capabilities in 
this regard. For example, a Panasonic KX-W1510 has a CRT, which can 


4 See 48 Fed. Reg. 7,768 (Feb. 24, 1983). 

5 See Smith Corona Corp. v. United States, 13 CIT 96, 706 F. Supp. 908 (1989), aff'd in part, rev'd in part on other 
grounds, 915 F.2d 683 (Fed. Cir. 1990). 

6 Also, just prior to the ruling’s publication, Smith Corona filed a new petition with the ITA, aimed at integrated per- 
sonal word processing systems, which were defined as devices designed principally for the composition and correction 
of text. See generally Final Determination of Sales at Less Than Fair Value: Personal Word Processors From Japan, 56 
Fed.Reg. 31,101, 31,102 (July 9, 1991), wherein the ITA concluded that the merchandise within the scope of its investi- 
gation had the following essential features: 

(1) Acustomized a system designed exclusively for a manufacturer’s word | emp product line which is 
unable to run commercially available software and which is a installed by the manufacturer before or 
after importation; (2) a word processing software/firmware program which is designed exclusively for the word 
processor product line and which is permanently installed by the manufacturer before or after importation; and (3) 
internal memory (both read-only memory (ROM) and read-write random access memory (RAM)) for word 
processing. 

continued 
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display as many as 25 rows of 80 characters, and internal text memory 
for up to 28 pages. A Brother WP-65 possesses a small LCD screen capa- 
ble of showing 14 lines of 80 characters and a memory for some 16 pages. 

The WP-65 was held to be within the scope of the antidumping-duty 
order, whereas the ITA concluded that the KX-W1510 should be ex- 
cluded, albeit on the ground that it is “not easily portable”.7 In fact, as 
indicated above, each of the grounds given for finding the other 13 ma- 
chines outside the class or kind of covered merchandise was also physi- 
cal in nature, to wit: “keyboard not embedded in the chassis or frame” or 
“no built-in printer” or “not comprised of a single, integrated unit”. 55 
Fed. Reg. at 47,370. 

Notwithstanding such grounds, a contention of the plaintiffs is that 
the ITA did not compare, as specified by the 1988 act, the general physi- 
cal characteristics of their electronic PWPs with the “earlier product”, 
which was a portable, electromechanical typewriter. In response to this 
argument, the agency stated in its ruling: 


* * * While we agree * * * that the later-developed product should 
be compared with the earlier merchandise, at the same time, the 
Department must take cognizance of judicial decisions interpreting 
the scope of the order at issue. * * * Therefore, * * * we continue, 
where appropriate, to make comparisons between automatic PETs 
and the later-developed merchandise subject to this scope inquiry. 


55 Fed.Reg. at 47,367. 

The ITA was no more at liberty to completely disregard the law devel- 
oped during the foregoing litigation than it was to disregard the subse- 
quently-passed 1988 act. The record reflects a careful attempt to follow 
both. Six of the seven criteria relied on by the agency as dispositive of its 
decision(s) clearly cover the earliest PETs, the only exception being 
dedicated or captive software, and obviously represent the ITA’s 
method of compliance with the mandate of 19 U.S.C. § 1677j(d)(1)(A), 
supra, in view of the passage of time and concomitant advances in inter- 
nal electronic circuitry, which the agency itself recognized as “signifi- 


In addition, word processors may include one or more of the following features: (1) An auxiliary memory storage 
device, whether internal (e.g., storage) and/or external (e.g., which accepts floppy diskettes, RAM cards, or 
other nonvolatile media); (2) software/firmware designed or modified for use cake on a line of word proces- 
sors (e.g., a spreadsheet or word processing-assist program); (3) an interface permitting the transfer of informa- 
tion to other word processors, telecommunication Finks, computers, and the like; and (4) a type mode, which per- 
mits the word processor to function as a typewriter by typing characters directly onto paper. * * * 


All word processors included within the scope of this investigation contain the following three units: (1) A key- 
board for the entry of characters, numerals and symbols; (2) a video display; and (3) a chassis or frame containing 
the essential word processing features listed above. These units may ohker be integrated into one word processing 
system or be combined by the user into one working system. Word processors may include, as a fourth unit, a 
printer with a platen (or equivalent text-to-paper transfer system) =a printing mechanism to permit the printing 
of text on paper. However, word processors which do not include a printer as one of the major units are also in- 
cluded within the scope of the investigation. 

Word processors may be imported as integrated systems, or the major finished units may be imported separately. 
With respect to major finished units, only the major finished units listed above are covered by this investigation. 
Keyboards and chassis/frames are included in this investigation if they are designed for use in word processors. 
Printers and video displays are included in this investigation only if they are dedicated exclusively for use in word 
processors. 

Moreover, the agency’s determination specifically excluded machines covered by its ruling herein, as well as personal 
computers capable of word processing. See 56 Fed. Reg. at 31,102. 

55 Fed. Reg. at 47,370. Record document (“R.Doc”) 95 states at page 663 that CRT displays offer “great clarity but 
are bulky” and shows at page 666 that kind of KX-W1510 display/printer module essentially independent of its key- 
board, connected only by way of a coiled cable. 
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cant”. Id. However, after review of the record and consideration of the 
motions thereon, this court is not persuaded that Panasonic KX models 
W900 and W1025 or Brother WP models 4U, 60, 65, 720, 760D and 
1400D or Nakajima EW models 310 and 410 are not still dedicated to 
producing on paper printed letters and other characters as a substitute 
for handwritten ones through manual use of an electrically-actuated 
keyboard contained in a unit of such size and weight as to be susceptible 
to single-hand portage. Indeed, those models apparently still look like 
typewriters. Compare, e.g., the Brother WP-4U with Brother model 
AX28. Cf. R.Doc 84, p. 8 (“Consumers can anticipate that if a machine 
looks like a typewriter, it works like a typewriter”); Smith Corona Corp. 
v. United States, 915 F.2d 683, 687 (Fed.Cir. 1990). Of course, this is not 
to say that PWPs and PETs have identical features; clearly, they do not. 
See, e.g., R.Doc 41, Exhibit A. 

But, the later-developed merchandise at bar does have the “same gen- 
eral physical characteristics” as the earlier product, which fact can have 
an impact on the expectations of purchasers and their ultimate use of 
the machines within the meaning of subsections (B) and (C) of section 
1677j(d)(1). With regard to those prescribed statutory considerations, 
the ITA found that 


purchasers of PWPs are seeking a portable electric typewriter, with 
the word processing capabilities representing attractive supple- 
mentary features. We agree that the ultimate purchasers did not 
expect the “earlier merchandise” to possess word processing capa- 
bilities. We do not, however, agree that the addition of word proc- 
essing features creates differing customer expectations sufficient 
to dictate a different class or kind of merchandise. 

In addition, we agree that customers willing to pay a price pre- 
mium for a PWP are interested in the additional features offered on 
many PWPs. * * * We do not, however, consider this willingness as 
dispositive of completely differing expectations. Rather, while word 
processing capabilities may facilitate the task, we find that custom- 
ers continue to expect a self-contained, portable machine dedicated 
to producing on paper printed letters and other characters as a sub- 
stitute for handwritten ones, through manual use of an electrically- 
actuated keyboard.8 


While the record indicates that the original merchandise is no longer 
on the market (only electronic versions are offered for sale), if the statu- 
tory steps are to be followed consistently, as is indicated, reference must 
still be made to expectations for and use of the electromechanical ma- 
chines. The Brother plaintiffs refer to retail pricing of those typewriters 
in a range encompassing prices for PWPs, even without adjustment for 
inflation. See, e.g., Brother Memorandum, p. 43. Cf. R.Doc 95, pp. 
666-67. Their intent is to emphasize price differentials with electronic 
PETs, which the record also supports — but not to the extent that it sup- 


855 Fed. Reg. at 47,369. The agency added that “ultimate use is but one of several criteria which, when considered 
with physical characteristics and the other criteria set forth in 19 U.S.C. 1677j(d), determine whether later-developed 
merchandise is in the scope of the outstanding antidumping order.” Id. 
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plants the ITA’s conclusion that consumer willingness to accept a price 
premium does not signify completely differing expectations. As stated in 
the record, id. at 665: 


If you’ve tasted the speed and power of a contemporary computer 
word-processing system, a personal word processor might come asa 
disappointment. Compared with a computer, many of these ma- 
chines are slow. The displays on some are hard to read. The printers 
on most must be fed by hand, sheet by sheet. And the size of the 
rar cage is limited, as is the amount of data you can store on the 

isks. 

Stated another way, once purchased the ultimate use of the merchan- 
dise held covered by the antidumping-duty order remains analogous to 
that of the earlier PETs, albeit with asomewhat greater degree of opera- 
tor ease. That is insofar as those PWPs are concerned, they are not at 
those “levels of sophistication” common to word processors referred to 
at length by this court in Smith Corona Corp. v. United States, 12 CIT at 
864-69, 698 F.Supp. at 248-52, familiarity with which is presumed 
herein. See also supra note 6; R.Doc 95 at 665: 

The personal word processors tested * * * are “dedicated comput- 
ers” * * * designed for and limited to a single task. For double the 
money, you can buy a personal computer system that opens up the 
whole world of computing, including word processing. 

The standard assemblage calls for a computer with either a hard 
disk and a floppy disk drive or two floppy drives, keyboard and 
monitor, software and printer.9 

The plaintiffs do not contest the ITA’s analysis of the remaining 
statutory considerations specified by 19 U.S.C. § 1677j(d)(1), namely, 
similarity of channels of trade and of advertising of the merchandise, 
but they do rely on the provisions of the 1988 act governing exclusion 
from an antidumping-duty order, in particular, section 1677j(d)(2)(B), 
supra, which refers to additional functions constituting the primary use 
of the merchandise and to the cost thereof constituting more than a sig- 
nificant proportion of the total cost of production. 

The agency’s ruling barely addresses these criteria, apparently on the 
basis that implicit in its analysis under section 1677j(d)(1) is rejection of 
the proposition that the additional electronic features of the PWPs in 
question comprise their primary use. See 55 Fed. Reg. at 47,369-70. 
And, since the standards for possible exclusion under subsection 
(d)(2)(B) are in the conjunctive, there was no need to address propor- 
tionate cost. 

Whatever the reasoning, the intent of that part of the 1988 act relied 
on by the plaintiffs was to counteract circumvention of antidumping- 
duty orders. It also led to enactment of subsection (d)(2)(B) in a manner 
so as to restrict the discretion the ITA has, and has had, in determining 
to continue to enforce such orders. Cf. Mitsubishi Electric Corp. v. 
United States, 898 F.2d 1577, 1582-83 (Fed. Cir. 1990); PPG Industries, 


9 Furthermore, unlike personal computers, PWPs do not have software flexibility. 
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Inc. v. United States, 15 CIT ____, 780 F.Supp. 1389 (1991), appeals 
docketed, Nos. 92-1192, 92-1196 (Fed.Cir. 1992). If, on the other hand, 
exclusion of later-developed, presumptively-covered merchandise were 
ever mandated, in the light of the history and the language of this enact- 
ment the administrative record would have to be more substantial than 
that presented here regarding a different primary use, at a minimum. 

In conclusion, in view of that record and the rule that the possibility of 
drawing two inconsistent conclusions from its contents does not pre- 
vent the ITA’s ruling from being supported by substantial evidence10, 
plaintiffs’ motions for judgment on that record must be denied and their 
actions dismissed. 


(Slip Op. 92-41) 
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MEMORANDUM OPINION 


CarMAN, Judge: This Court has jurisdiction pursuant to 28 U.S.C. 
§ 1582(1) (1988). This is an action to enforce penalties under 19 U.S.C. 
§ 1592 (1988). 

Defendants, Modes, Inc. (“Modes”) and Jaikishan C. Budhrani, move 
to suppress all entries, invoices, and other documents contained in the 
legal files of Defendants’ attorney that were seized by the United States 
Customs Service (“Customs”) on May 21, 1985, at the Dallas/Fort 
Worth International Airport as well as any evidence of the entries set 
forth by Defendants. Defendants also move to bar Plaintiff from using 
or referring to such evidence in any way in the trial of the above-cap- 
tioned matter. This Court finds that Customs’ seizure of Defendants’ 
counsel’s legal files was unlawful. This Court, however, denies Defen- 
dants’ motion to suppress because Plaintiff has met its burden of prov- 
ing that the evidence sought to be suppressed falls squarely within the 


10 See Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966); Torrington Co. v. United States, 14CIT__ 
__, 745 F Supp. 718, 723 (1990), aff'd, 938 F.2d 1276 (Fed.Cir. 1991) 
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independent source doctrine because it was either acquired through in- 
dependent means or required by statutes, regulations, and administra- 
tive summonses. 


BACKGROUND 


Defendants are in the business of importing jewelry from Taiwan for 
resale in the United States. In early 1985, Robert Wallace, a Senior Spe- 
cial Agent with Customs began a civil and possible criminal investiga- 
tion of Defendants. As a result of the Customs investigation, an 
administrative summons was served on Defendants’ attorney Claude R. 
Wilson, Jr. and Defendant Jaikishan C. Budhrani. Special Agent Wal- 
lace sought production, via an administrative summons, of certain re- 
cords required to be kept by Modes pursuant to 19 U.S.C. § 1508 (1988) 
to ensure compliance with Customs laws. 

Special Agent Wallace postponed the return date on the summons 
(April 30, 1985) to allow Defendants’ counsel, Mr. Wilson, and his inves- 
tigator, Tim Millis, to travel to Taiwan to question the shipper of the im- 
ported merchandise and gather other relevant facts. For unrelated 
reasons, the trip was delayed. 

Both Defendants’ counsel and Defendant Budhrani did not comply 
with the summons claiming protection under the attorney-client privi- 
lege and under the Fifth Amendment of the United States Constitution, 
respectively. 

In late May of 1985, after notifying Special Agent Wallace, Mr. Wilson 
and his investigator travelled to Taiwan to conduct the planned investi- 
gation. On May 21, 1985, Mr. Wilson and Mr. Millis returned from Tai- 
wan. While waiting to clear Customs at Dallas/Fort Worth International 
Airport, the Customs Agent searched Mr. Millis’s briefcase that con- 
tained Mr. Wilson’s legal files on the Modes case. Mr. Millis repeatedly 
informed the Customs Agent that he worked for Mr. Wilson, an attor- 
ney, that the files belonged to Mr. Wilson, and that they concerned an 
investigation involving Customs. In addition, Mr. Millis informed the 
Customs Agent that Special Agent Wallace was working on the case and 
that he was aware of Mr. Wilson’s trip to Taiwan. Mr. Wilson also re- 
peatedly protested the seizure, claiming that the files consisted of docu- 
ments protected by the attorney-client privilege, the attorney work 
product doctrine, and the Defendants’ rights under the United States 
Constitution. 

Despite the protest, Customs Supervisor Lelon Beckham, Jr. decided 
to seize the files. Thereafter, he called Special Agent Wallace at home, 
who according to Supervisor Beckham, requested that the files be 
turned over to him the next morning. Further, it was Supervisor Be- 
ckham’s representation to the Defendants that Customs has a right to 
detain an attorney’s legal file. 

Special Agent Wallace testified that he consulted several attorneys 
who advised him that he could not read the documents but could look 
over the documents in an attempt to find evidence of a violation. Special 
Agent Wallace stated that he glanced at the documents, did not find any 
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evidence of a violation, put the documents back in the envelopes, and re- 
turned the files to Mr. Wilson on May 23, 1985. Mr. Wilson did receive 
the files on May 23, 1985, but because Mr. Millis had not been allowed to 
make an inventory prior to the files being taken, he was unable to deter- 
mine whether ariy of the documents had been removed. 

The following day, May 24, 1985, a Customs Agent visited the shipper 
in Taiwan. After the visit, the Customs Agent prepared a consumption 
entry schedule (Def. Exh. C) which Defendants allege to be strikingly 
similar to Defendants’ schedule (P1. Exh. 3). Also, on that same day, Spe- 
cial Agent Wallace wrote up a referral of the case to the United States 
Attorney of the Northern District of Texas. 

At the time of the airport seizure, Customs was involved in an investi- 
gation of the Defendants based upon allegations of double invoicing. On 
April 29, 1989, the Plaintiff filed a Complaint against the Defendants 
alleging that the Defendants made false statements on certain invoices 
of merchandise imported from Taiwan. 

In the suppression hearing, Defendants moved to suppress entries, 
invoices, and other documents which were contained in the legal files of 
Defendants’ attorney and seized by Customs on May 21, 1985, as wellas 
any evidence of the entries set forth on Defendants’ consumption entry 
schedule (Pl. Exh. 3), which was a document contained in the legal files. 
Defendants allege that as a result of the seizure of Defendants’ attor- 
ney’s files, Plaintiff had access to the attorney’s notes, records, and 
work product regarding Defendants’ case which enabled Plaintiff to 
prepare a consumption entry schedule similar to the consumption entry 
schedule contained in the seized files. Defendants contend that such evi- 
dence must be excluded because it was obtained through an unlawful 
seizure in violation of the 4th and 14th Amendments to the United 
States Constitution, the attorney-client privilege, and the attorney 
work-product doctrine. During the suppression hearing, Defendants 
abandoned their attorney-client privilege by waiving it upon the testi- 
mony of Defendants’ counsel. 


DISCUSSION 


Before this Court addresses the merits of Defendants’ motion to sup- 
press, it must first decide whether the motion is properly before this 
Court; this action involves a civil proceeding in which the Government 
is attempting to enforce a penalty action pursuant to 19 U.S.C. § 1592. 


APPLICABILITY OF EXCLUSIONARY RULE 


The Supreme Court has held the exclusionary rule applicable in civil 
proceedings, where the “object, like a criminal proceeding, is to penalize 
for the commission of an offense against the law.” One 1958 Plymouth 
Sedan v. Pennsylvania, 380 U.S. 693, 700 (1965). In Plymouth Sedan, 
the state brought a forfeiture proceeding concerning an automobile 
owned by the defendant under a statute that gave the state a right to ti- 
tle to the vehicle upon proof that the vehicle had been used in the crimi- 
nal transportation of illegal liquor. The Court determined that the 
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forfeiture was clearly a penalty for the commission of a criminal act by 
the defendant and held that the exclusionary rule was applicable to for- 
feiture proceedings such as the one involved. Id. at 701-02. 

Plymouth Sedan followed the holding in Boyd v. United States, 116 
U.S. 616 (1886), in which the Court found a forfeiture action to be quasi- 
criminal in nature. Boyd was a forfeiture proceeding under the Customs 
revenue law and the paper held to be within the scope of the Fourth 
Amendment was an invoice covering the imported goods. 116 US. at 
617-19, 638. The Court stated in Boyd: 


We are also clearly of opinion that proceedings instituted for the 
purpose of declaring the forfeiture of a man’s property by reason of 
offences committed by him, though they may be civil in form, are-in 
their nature criminal. * * * [This case] consists of certain acts of 
fraud committed against the public revenue in relation to imported 
merchandise * * *. The information, though technically a civil pro- 
ceeding, is in substance and effect a criminal one. * * * As, there- 
fore, suits for penalties and forfeitures incurred by the commission 
of offences against the law, are of this quasi-criminal nature, we 
think that they are within the reason of criminal proceedings for all 
the purposes of the Fourth Amendment of the Constitution * * *. 


Id. at 633-34. 
In addition to the argument that a penalty action may be deemed 
quasi-criminal in nature, the Supreme Court “has established that the 


‘prime purpose’ of the [exclusionary] rule, if not the sole one, ‘is to deter 
future unlawful police conduct.’” United States v. Janis, 428 U.S. 433, 
446 (1976) (citations omitted). The Janis Court considered the applica- 
bility of the exclusionary rule in deciding the issue of whether evidence 
which included a sum of money and certain wagering records that were 
seized illegally by a state police officer acting in good faith, was admissi- 
ble in a civil proceeding brought by the United States. Id. at 434. After 
the seizure, the Internal Revenue Service was notified of the evidence 
and, subsequently, commenced a civil suit for back taxes. The district 
court ruled that the evidence seized by the state police was inadmissible 
based upon the exclusionary rule. The Ninth Circuit affirmed. Id. at 
439. 

After balancing the benefits to be gained by deterrence of unlawful 
police conduct against the costs to society of applying the exclusionary 
rule, the Court concluded that extending the rule to forbid a different 
sovereign from using the evidence in a civil proceeding was not shown to 
be outweighed by the societal costs. Id. at 454. The Janis Court, how- 
ever, did not reach the question of whether or not the exclusionary rule 
would be applied in a civil proceeding involving an intrasovereign viola- 
tion. Id. at 456-57 n.34. 

In Pizzarello v. United States, 408 F.2d 579 (2d Cir.), cert. denied, 396 
U.S. 986 (1969), the Second Circuit considered the application of the ex- 
clusionary rule to an intrasovereign violation. The court addressed the 
issue of whether evidence, inadmissible in a criminal case, can be used 
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for other purposes by the same agency. The court in Pizzarello reiter- 
ated the deterrence rationale by reasoning that: 


The prohibit: ons against unreasonable searches and seizures is di- 
rected at governmental action. Absent an exclusionary rule, the 
Government would be free to undertake unreasonable searches 
and seizures in all civil cases without the possibility of unfavorable 
consequences. In such a situation, while the matter has not been 
settled by Supreme Court decision, it seems clear, even under a 
view of the law most favorable to the Government, that evidence so 
obtained would be excluded. 


Id. at 586. 

Once again, in Tirado v. Commissioner, 689 F.2d 307 (2d Cir. 1982), 
cert. denied, 460 U.S. 1014 (1983), the Second Circuit considered 
whether the exclusionary rule applied to an intrasovereign violation, 
but where, unlike in Pizzarello, the constitutional violation was not 
committed by officers of the agency bringing the civil action. Jd. at 308. 
In Tirado, the evidence unlawfully seized by federal narcotics agents for 
use in a narcotics prosecution, was subsequently used in a federal civil 
tax proceeding. Jd. at 308-09. The Tirado Court concluded “that the de- 
terrence rationale of the exclusionary rule is not served by applying the 
rule to exclude evidence from a proceeding where the evidence was not 
seized with the participation or collusion of, or in contemplation of use 
by, agents responsible for the proceeding in which the evidence [Was] 
presented.” Jd. at 308. Under those circumstances, the Circuit Court 
held that the rule was not applicable to the case before it. Id. 

However, the Tirado Court approved the use of the exclusionary rule 
in some civil proceedings, stating: “We therefore agree that the exclu- 
sionary rule can be properly and beneficially applied in those civil pro- 
ceedings where it has a realistic prospect of achieving marginal 
deterrence.” Jd. at 314. 

Other federal courts have extended the exclusionary rule’s applicabil- 
ity to civil actions prosecuted by the Government. These cases show that 
the Fourth Amendment exclusionary rule is applicable to civil proceed- 
ings brought by the violating sovereign where the objective of those pro- 
ceedings is to impose what appears to be a penalty. See Powell v. Zuckert, 
366 F.2d 634, 640 (D.C. Cir. 1966) (discharge proceeding against Gov- 
ernment employee); Rogers v. United States, 97 F.2d 691, 692 (1st Cir. 
1938) (action to recover Customs duties); Jowa v. Union Asphalt & 
Roadoils, Inc., 281 F. Supp. 391, 407 (S.D. Iowa 1968), aff'd. sub nom., 
Standard Oil Co. v. Iowa, 408 F.2d 1171 (8th Cir. 1969) (civil antitrust 
action); United States v. Stonehill, 274 F. Supp. 420, 425-26 (S.D. Calif. 
1967), aff'd, 405 F.2d 738 (9th Cir. 1968), cert. denied 395 U.S. 960 
(1969) (tax assessment case); United States v. Blank, 261 F. Supp. 180, 
182 (N.D. Ohio 1966) (tax assessment case); Lassoff v. Gray, 207 F. 
Supp. 843, 848 (W.D. Ky. 1962) (tax assessment case). 

The Government is seeking to impose penalties against Defendants 
pursuant to 19 U.S.C. § 1592 for allegedly engaging in a double invoicing 
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scheme. Defendants’ Exhibit I reveals that this case was also under pos- 
sible consideration by the same agency for criminal prosecution. This 
Court finds that this case, unlike Janis, involves an intrasovereign con- 
stitutional violation. The seizure was performed by agents of Customs; 
the very same governmental office that commenced this proceeding. 
The use of the exclusionary rule in this case should have a great deter- 
rent effect on the future unlawful conduct by Customs Agents who en- 
gage in unlawful searches and seizures. This Court further holds that 
this case falls within the quasi-criminai boundaries set forth in Boyd 
and One 1958 Plymouth Sedan.1 


BURDEN OF PROOF IN SUPPRESSION HEARING 


Defendants seek to suppress from this penalty case, which this Court 
has characterized as quasi-criminal in nature, evidence obtained as the 
result of a wrongful search and seizure conducted by governmental 
agents upon Defendants’ arrival from Taiwan at the Dallas/Fort Worth 
International Airport. 


1 At the hearing on the Motion to Suppress, this Court noted that “this proceeding, which seeks a penalty, can easily 
be thought of, although it is not a criminal proceeding, as ‘quasi criminal’ in nature.” Hearing Transcript at 46 (“Tran- 
script”). 

In United States v. Gordon, 10 CIT 292, 634 F. Supp. 409 (1986), the United States sought judgment pursuant to 19 
U.S.C. §§ 1592 and 1595a (1982), against defendant who allegedly was involved in unlawful introductions and attempts 
to introduce automobiles into the United States Commerce. Defendant asserted the Fifth Amendment privilege 
against compulsory self-incrimination in connection with discovery. In a lengthy analysis pertaining to whether § 1592 
was “quasi-criminal,” the Court concluded using the rationale in United States v. Ward, 448 U.S. 242, reh’g denied, 448 
U.S. 916 (1980), that § 1592 was not “quasi criminal” and, therefore, does not entitle the defendant to Fifth Amend- 
ment protections in connection therewith. In Gordon, the Court examined the rationale in both Ward and Boyd v. 
United States, 116 U.S. 16 (1886). The Ward Court held that a proceeding for the assessment of a civil penalty under 
§ 311(b)(6) of the Federal Water Pollution Control Act was not a criminal case within the meaning of the Fifth Amend- 
ment’s guarantee against compulsory self-incrimination. The Ward Court decided that the statute at issue in that case 
was neither intended to impose a criminal sanction nor “so punitive either in purpose or effect to negate that inten- 
tion.” 448 U.S. at 248-49. Boyd, on the other hand, construed a civil forfeiture statute under the Customs revenue laws 
to be “quasi-criminal” in nature. 116 U.S. at 633-34. The Boyd Court found that the action consisted of certain acts of 
possible fraud committed against the public revenue; therefore, the Court reasoned that even though it was a civil pro- 
ceeding, the penalty in that action was in substance and effect criminal. Jd. 

The Gordon Court relied on the rationale employed by the Ward Court in deciding whether the civil penalty under 
§ 1592 could be regarded as “quasi-criminal.” The Gordon Court looked to the analysis in Ward in distinguishing three 
factors from those found in Boyd. 

First, the penalty of forfeiture in Boyd ‘had absolutely no correlation to any damages sustained by society or the 
cost of enforcing the law, ’448 U.S. at 254, 100 S. Ct. at 2644, whereas the monetary penalty in Ward was ‘much 
more analogous to traditional civil damages.’ Jd. Second, as compared to the forfeiture provision in Boyd, which 
was part of the same statutory section as the provision for imprisonment, the civil and criminal remedies in Ward 
were in separate statutes enacted seventy years apart. Jd. Third, while in Boyd there was the danger that the appel- 
lant’s testimony could prejudice him in future criminal proceedings, the statute in Ward specifically barred the use 
of statutorily mandated disclosures from use in any future criminal actions, other than in actions for perjury of for 
giving a false statement. Id. 
Gordon, 10 CIT at 295-96, 634 F. Supp. at 414 (citing Ward, 448 U.S. at 254). 

The Court in Gordon, while recognizing that “[o]ne might argue that 1592 should be analyzed in a piecemeal fashion, 
and that the fraud provisions are “quasi-criminal,” while he negligence provisions are not,” indicated that “in order to 
determine Congressional intent, the statute must be viewed as a whole, in as much as Congress enacted the provisions 
together as part of one scheme for assessing civil penalties in certain circumstances.” 10 CIT at 298 n.11, 634 F. Supp. 
416 n.11. 

This Court notes that in the instant case the Defendant is liable for penalties which sound in fraud, a civil penalty in 
an amount not to exceed the domestic value of the merchandise (19 U.S.C. § 1592(c)(1)). Defendant should not be re- 
quired to relinquish his Fourth Amendment rights because he may ultimately be found to have been less culpable or not 
culpable at all pertaining to possible criminal liability. The fraud penalty is not crafted in this case to recompense soci- 
ety for damages it has sustained; it is designed rather to punish defendant for unlawful conduct. Furthermore as in 
Boyd, there has been danger that Defendants testimony could prejudice him in future criminal proceedings. In fact, 
evidence at the suppression hearing revealed the contemplation of a criminal proceeding toward Defendants. More- 
over, there is no statute such as that used in Ward that would bar statutorily mandated disclosure from use in any fu- 
ture criminal actions. 

While this Court agrees that statutes must be viewed as a whole to determine Congressional intent, such statutory 
construction techniques should not be employed to subordinate fundamental Fourth Amendment rights. This Court 
holds, based upon the authorities set forth in this opinion that § 1592 is “quasi-criminal” and accordingly distinguishes 
Gordon. 
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Specifically, Defendants have requested the Court to suppress Joint 
Exhibit 1 upon the grounds that these evidentiary items are tainted by 
an unlawful search and seizure performed by Customs at the airport. 
None of the challenged items of evidence were physically present in the 
luggage that was searched. Rather, the Defendants base their motion 
entirely upon the theory that the challenged items of evidence must be 
excluded because they relate to consumption entries referenced in a 
chart (prepared by Mr. Millis) that was physically present in the luggage 
detained by Customs. 

In order to prevail with respect to a motion to suppress, the moving 
party must show (1) that the search and seizure was in fact unlawful, 
and (2) that the illegality is at least the ‘but for’ cause of the discovery of 
the challenged evidence used by the Government at trial. Segura v. 
United States, 468 U.S. 796, 815 (1984); United States v. Crews, 445 U.S. 
463, 470-71 (1980) As to the ‘but for’ causation issue, the moving party 
has the initial burden of going forward with specific evidence demon- 
strating that the trial evidence sought to be suppressed was tainted by 
the illegal search and seizure. Alderman v. United States, 394 U.S. 165, 
183 (1969). 

In this case, Defendants must first show proof of the illegality of the 
search and seizure of their attorney’s legal files. Defendants must also 
prove some causal connection between the challenged evidence and the 
alleged unlawful seizure. 

Only after the moving party has demonstrated the requisite “taint” 
by specific evidence, does the burden shift to the Government to demon- 
strate that its evidence is untainted by proving that one of the excep- 
tions to the exclusionary rule applies (such as independent source, 
inevitable discovery, good faith, etc). Alderman, 394 U.S. at 183. As the 
Supreme Court observed, 


‘(T]he trial judge must give opportunity, however closely confined, 
to the accused to prove that a substantial portion of the case against 
him was a fruit of the poisonous tree. This leaves ample opportunity 
to the Government to convince the trial court that its proof had an 
independent origin.’ 


Alderman, 394 U.S. at 183 (quoting Nardone v. United States, 308 U.S. 
338, 341 (1939)). 

The Government also has the burden of establishing the legality of 
searches and seizures made by Customs inspectors at port of entry. 
United States v. Roussel, 278 F. Supp. 908, 911 (D.C. Mass. 1968). Su- 
preme Court decisions indicate that the appropriate burden of proof at a 
suppression hearing is no greater than proof by a preponderance of the 
evidence. United States v. Matlock, 415 U.S. 164, 178 n.14 (1974); Nix v. 
Williams, 467 U.S. 431, 444 n.5 (1984). 

Plaintiff maintains that Customs has the right to the type of search 
and seizure that occurred in this case. For the reasons discussed below, 
this Court disagrees. 
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Senior Customs Inspector Katherine Romanac conducted the search 
of Mr. Millis’s briefcase at the airport. Transcript at 279-80. During the 
suppression hearing she testified that she conducted a routine examina- 
tion. Jd. She also stated that she was looking through the attache case 
for any receipts for undeclared articles, possible currency violations, or 
money. Jd. at 281. She also searched for drugs or any type of violation. 
Id. at 282. She admitted that she did not find any type of violation. Jd. 
During the course of the investigation, however, Inspector Romanac 
came across an accounting pad with figures, on which the name Modes 
was written. 

It appears that Mr. Millis and Mr. Wilson informed Inspector 
Romanac that these files were privileged information and part of Mr. 
Wilson’s legal files. Next, Inspector Romanac called her supervisor, 
Lelon Beckham, for assistance because Mr. Wilson “was shouting and 
yelling and telling [her that she] couldn’t touch [the file] or look at it.” 
Id. at 293. Upon the arrival of Customs Supervisor Beckham, Inspector 
Romanac testified that Mr. Wilson apprised Supervisor Beckham of the 
situation and that Special Agent Wallace was working with him on this 
case. Id. at 297-98. 

Supervisor Beckham, upon being summonsed by Inspector Romanac, 
made a decision to seize the documents because they were documents 
about which he could not make a decision nor did he feel he had the ex- 
pertise or time to examine the documents. Jd. at 342. After making the 
decision to seize the documents, Supervisor Beckham called Special 
Agent Wallace, who requested that the file be turned over to him the fol- 
lowing day. 

Inspector Romanac further testified that she had sufficient reasons to 
have Mr. Millis undergo a second examination because Mr. Millis had 
declared goods with a value of approximately U.S. $4,000.00; was com- 
ing from Taiwan, a source country; and referred to his profession as a 
consultant. Inspector Romanac testified that her examination of the file 
before it was sealed revealed no dutiable merchandise or contraband. Id. 
at 305-06. She stated that she had not found any discrepancies in Mr. 
Millis’s customs declaration form and she did not believe that either he 
or his wife were narcotics carriers. 

When questioned as to the reason he decided to seize the documents, 
Supervisor Beckham responded that “[t]he fact that an individual was 
bringing in the documents, who was not an employee of Modes,” 
aroused his suspicion. [d. at 343. Supervisor Beckham also stated that 
the “sheer volume of documents; the fact that they needed to be ana- 
lyzed,” and the fact that these documents pertained to the importation 
of merchandise were reasons for seizing the documents. Jd. at 344. An- 
other reason Supervisor Beckham decided to seize the documents was 
because of Mr. Wilson’s apparent display of anger and irritation. In fact, 
Supervisor Beckham testified that Customs has the right to detain the 
legal files of any lawyer, if a customs officer would like to investigate the 
files further. Jd. at 346. 
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When asked by the court why he thought that the documents were 
suspect, Supervisor Beckham responded that when a person carries 
documents that pertain to a company by which he is not employed, this 
person becomes suspicious because the documents could be negotiable 
instruments, bearer bonds, monetary instruments, or even contra- 
band — none of which Supervisor Beckham found in Mr. Millis’s files. Jd. 
at 366-67. 

Supervisor Beckham also stated that he seized the files because he 
was unable to determine whether they were legally admissible into the 
United States. On redirect, however, he stated that the type of docu- 
ments not allowed into the United States are seditious and treasonous 
documents, id. at 369, neither of which Supervisor Beckham found. 

The statutes clearly articulate Customs’ authority to make searches 
and seizures of persons at the borders. For example, 19 U.S.C. § 1581(a) 
(1988) provides authority for customs officials to board any vessel or ve- 
hicle and 19 U.S.C. § 1582 (1988) provides that: 


The Secretary of the Treasury may prescribe regulations for the 
search of persons and baggage * * *; and all persons coming into the 
United States from foreign countries shall be liable to detention 
and search by authorized officers or agents of the Government un- 
der such regulations. 


19 U.S.C. § 1582. In addition, 19 U.S.C. § 482 (1988) contains authority 
for the search of vehicles and persons when Customs officers suspect 
merchandise has been illegally introduced into the United States. The 
section in substance provides that: 


Any of the officers or persons authorized to board or search vessels 
may stop, search, and examine, as well without as within their re- 
spective districts, any vehicle, beast, or person, on which or whom 
he or they shall suspect there is merchandise which is subject to 
duty, or shall have been introduced into the United States in any 
manner contrary to law, whether by the person in possession or 
charge, or by, in, or upon such vehicle or beast, or otherwise, and to 
search any trunk or envelope, wherever found, in which he may 
have a reasonable cause to suspect there is merchandise which was 
imported contrary to law; and if any such officer or other person so 
authorized shall find any merchandise on or about any such vehicle, 
beast, or person, or in any such trunk or envelope, which he shall 
have reasonable cause to believe is subject to duty, or to have been 
unlawfully introduced into the United States, whether by the per- 
son in possession or charge, or by, in, or upon such vehicle, beast, or 
otherwise, he shall seize and secure the same for trial. 


19 U.S.C. § 482. 
Customs Agents 


> se 


statutory authority to search is virtually unfet- 
tered except perhaps as to due process concerning the manner, not cause 
of the search.’” United States v. Cascante-Bernitta, 711 F.2d 36, 37-38 
(5th Cir.), cert denied, 464 U.S. 898 (1983). 

Border searches have long been recognized as an exception to the 
Fourth Amendment’s [probable cause] warrant requirement. United 
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States v. Ramsey, 431 U.S. 606, 616-19 (1977); Carroll v. United States, 
267 U.S. 132, 153-59 (1925). It is not a prerequisite to a border search 
that the Customs officers have probable cause to believe the persons 
searched are committing a crime, and mere suspicion alone that contra- 
band property is being brought into the United States is sufficient. 
Roussel, 278 F. Supp. at 911-12. Border searches have been held to be 
reasonable within the meaning of the Fourth Amendment because of 
“the single fact that the person or item in question had entered into [the 
United States] from outside.” Ramsey, 431 U.S. at 619. 

Amore recent Supreme Court case, United States v. Montoya de Her- 
nandez, 473 U.S. 531 (1985), addressed the applicable standard in cases 
involving border searches. The Court held that detention and search be- 
yond the scope of a routine customs inspection may be undertaken 
based on a “reasonable suspicion” standard justified by a particularized 
and objective basis for suspecting the particular person of smuggling 
contraband. Jd. at 541. 

While it is true that greater leniency is afforded Government officials 
involved in border searches, Customs officials are nevertheless required 
to conduct searches and seizures at the borders in a lawful manner. This 
Court finds that Inspector Romanac’s initial investigation was founded 
upon mere suspicion because Mr. Millis declared an amount exceeding 
the allowed amount, was a consultant, and was travelling from a source 
country. These facts prompted suspicion of a reasonable nature for In- 
spector Romanac to conduct an intensive investigation. 

The Court notes, however, that this investigation yielded no evidence 
of merchandise being imported into the United States which was either 
subject to duty or contrary to law. It appears to this Court that upon Cus- 
toms’ finding of this fact, the investigation should have ceased. Instead, 
Mr. Wilson’s display of agitation over the seizure of his legal files on 
Modes, being carried by Mr. Millis, appears to have prompted the need 
for supervisory intervention which ultimately led to the seizure and 
sealing of these documents. 

The facts, however, reveal no sufficient reason provided by Supervi- 
sor Beckham to seize the files. Supervisor Beckham was not able to ar- 
ticulate any justifiable and reasonable suspicion that would allow him 
by law to seize the files. In fact, Supervisor Beckham states that he did 
not feel he had any expertise whatsoever to properly determine whether 
or not these files contained any information that would be illegally ad- 
missible into the United States. For certain, he knew that these docu- 
ments were neither seditious nor treasonous. In addition, from a closer 
inspection he should have been able to ascertain that the documents 
were not negotiable instruments, bearer bonds, monetary instruments, 
or contraband. Although he stated that he could not make a determina- 
tion about the documents, Inspector Romanac, his subordinate, was 
able to and did make that determination. Certainly her supervisor 
should have also been able to discern the nature of these documents. 
Lastly, Supervisor Beckham relies in part on the sheer volume of the 
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documents in arousing suspicion. It appears to this Court based upon an 
inspection of the exhibits that there was nothing voluminous about 
these documents which would not allow Supervisor Beckham to ade- 
quately conduct an examination. 

Because Supervisor Beckham was unable to provide any reasonable 
criteria from which this Court can find that his suspicions were reason- 
ably aroused, this Court finds that the seizure conducted by Customs 
was unlawful. 

The second requirement that the illegality be the “but for” cause of 
the discovery of the challenged evidence follows ineluctably from the 
policies underlying and delimiting the exclusionary rule. The “fruit of 
the poisonous tree” doctrine extends the exclusionary rule beyond evi- 
dence directly seized in an unlawful search and seizure to prohibit use of 
all evidence obtained as an indirect result of such illegal activity. United 
States v. Paroutian, 299 F.2d 486, 489 (2d Cir. 1962). Defendants have 
the right under the “fruit of the poisonous tree” doctrine to have ex- 
cluded any offered evidence that is the indirect result of a search and sei- 
zure conducted in violation of the Defendants’ constitutional rights. Id. 

Defendants allege that as a result of the seizure of Defendants’ attor- 
ney’s files, Plaintiff had access to the attorney’s notes, records, and 
work product regarding Defendants’ case which enabled Plaintiff to 
prepare a consumption entry schedule similar to the consumption entry 
schedule contained in the seized files. Defendants further maintain that 
the Customs consumption entry schedule (Def. Exh. C), invoices, and 
documents supporting its entries to be used as evidence against the De- 
fendants of their alleged wrong-doings are clearly “fruit of the poison- 
ous tree.” Upon completion of this schedule by Customs, the shipper 
requested that the Customs Agent allow him to make a copy of the 
schedule. The shipper then sent a copy of the schedule to Defendants’ 
attorney. Def. Exh. C. As proof for the “but for” causation, Defendants 
made a comparison of their schedule (P1. Exh. 3) to the Customs’ sched- 
ule. Upon Mr. Wilson’s request, certified public accountant Seokbun 
Mickie Ha prepared a computer-generated comparison of the two sched- 
ules. Def. Exh. R. Ms. Ha’s comparison reveals the similarities between 
the two schedules. In fact, any differences are attributed to the fact that 
Defendants’ schedule covers a broader time period. 

With Defendants having met their burden of putting forth evidence of 
an unlawful seizure and a nexus between the files seized and the chal- 
lenged evidence, the burden shifts to the Government. The Government 
contends that the evidence sought to be suppressed by the Defendants 
should be allowed as evidence because Customs could have obtained the 
information contained in Defendants’ attorney’s legal files from an in- 
dependent source. For the reasons that follow, this Court finds that the 
Government has successfully met its burden of demonstrating that its 
evidence is untainted by relying on the independent source exception. 

The Supreme Court decisions of Nix, 467 U.S. 431, and Murray v. 
United States, 487 U.S. 533 (1988), narrowed the scope of the exclusion- 
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ary rule as set forth in Janis, 428 U.S. 433, by carving a discovery excep- 
tion into the exclusionary rule. In Nix, 467 U.S. at 445, 447, the Supreme 
Court adopted the inevitable discovery exception to the “fruit of the poi- 
sonous tree” doctrine. The Court explained that the interest of society in 
deterring unlawful Government conduct and the public interest in hav- 
ing juries receive all probative evidence is properly balanced “by placing 
the State and the accused in the same positions they would have been in 
had the impermissible conduct not taken place.” Jd. at 447. By contrast, 
the exclusion of evidence that would inevitably have been discovered 
would “operate to undermine the adversary system,” and would strike 
an impermissible balance “by putting the State in a worse position than 
it would have occupied without any police misconduct.” Jd. (emphasis in 
original). 

Likewise, in Murray, 487 U.S. at 541, the Court allowed the independ- 
ent source exception to the exclusionary rule stating that invoking the 
exclusionary rule would put the police not in the same position they 
would have occupied if no violation had occurred, but in a worse posi- 
tion. See Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 
(1920). 

First, Plaintiffs ability to obtain the documents through an inde- 
pendent source is demonstrated through Customs’ actions on the day 
immediately following the return of Defendants’ attorney’s files. On 
that day, a Customs Agent in Hong Kong visited the shipper. The ship- 
per refused to give the invoices in question to the Customs Agent, but 
allowed the Customs Agent to review the invoices in his presence. While 
at the shipper’s place of business, the Customs Agent reviewed the in- 
voices and prepared a schedule of entries and invoices pertaining to the 
shipments made to Defendant Modes, Inc. which was almost identical to 
the schedule of entries and invoices found in Defendants’ attorney’s le- 
gal files. 

Ronald Kresock, the Customs Agent who interviewed the Taiwanese 
shipper, testified that he called the Taiwanese shipper during business 
hours on May 21, 1985, to schedule a date for his interview. Transcript 
at 462-63; see Pl. Exh. 2. Because of the time difference between Hong 
Kong/Taiwan and Dallas, i.e., thirteen hours, it appears questionable 
that Mr. Kresock’s telephone call could have resulted from the events at 
the airport that occurred later that day. Mr. Kresock also testified that 
he made a chart summarizing all of the invoices from the shipper to De- 
fendants, as well as the records of payments from Defendants to the 
shipper. Mr. Kresock transmitted the chart to Dallas. In contrast to the 
chart prepared Mr. Wilson, Mr. Kresock’s chart did not contain customs 
entry numbers. 

This Court finds that during the suppression hearing, Mr. Kresock 
testified that he prepared a schedule of entries based upon access to the 
Shipper’s files. Indeed, he was provided the same access to these files as 
Mr. Millis, Defendants’ investigator, had been when he was preparing 
the consumption entry schedule. At the suppression hearing, Mr. Millis 
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testified that he had organized the files when making his report. Thus, it 
is not surprising that when shortly thereafter the Customs officer vis- 
ited the Taiwanese Shipper’s office to prepare his report, that his report 
would have a “strikingly similar” resemblance to that found in Mr. Mil- 
lis’s briefcase; particularly, in light of the fact that Customs was prepar- 
ing the schedule from the same files. Indeed, it appears that Defendants’ 
counsel assisted Customs. 

In addition, Mr. Millis also testified that he had organized the checks 
in chronological order. Presumably, this remained the same order in 
which Customs Agent Mr. Kresock found the files and recorded his data 
a week later. The alleged similarity between the chart prepared by Mr. 
Kresock and the chart prepared for Defendant by Mr. Millis proves abso- 
lutely nothing: both men would be expected to prepare charts incorpo- 
rating the same information, i.e., information relating to all 
transactions between the shipper and the Defendants. Indeed, it would 
be surprising if the two charts were not similar. 

While this Court recognizes that such of the same material appearing 
on Defendants’ Analysis of Plaintiff's Exhibits (Def. Exh. K) is the same 
as the challenged evidence from the entries and invoice numbers shown 
on the schedule in Defendants’ attorney’s legal files, this Court finds, 
for the reasons stated above, that the Government has established that 
it prepared the consumption entry schedule through an independent 
source. Accordingly, there is no “but for” causation linking the inter- 
view with the shipper, or any of the evidence that flowed from that inter- 
view, with the unlawful seizure. 

Second, Plaintiff contends that most of the items in Joint Exhibit 1 
are subject to statutes and regulations requiring that they be submitted 
to Customs as the corresponding merchandise enters the United 
States.2 The merchandise at issue in this case could not be released from 
Customs absent the filing of a consumption entry containing a commer- 
cial (or pro forma) invoice and a packing list. 19 C.F.R. §§ 142.3(a)(1), 
(3), and (4) (1989); see 19 U.S.C. §§ 1481, 1482, 1484, and 1485. Also 
prior to release, the Defendants were required to file air waybills, uni- 
form airbills, and bills of lading. 19 C.F.R. §§ 141.11(a)(1), 142.3(a)(2); 
see 19 U.S.C. § 1484(c). Because the unlawful seizure occurred in May 
1985 and because the challenged items of evidence all relate to transac- 
tions that occurred during the preceding year — the vast majority of the 
challenged evidence should have been submitted to Customs well in ad- 
vance of the time that the seizure occurred. 


2 See 19 U.S.C. §§ 1481, 1482, 1484, 1485 (1988); 19 C.F.R. §§ 10.172, 10.173(a), 141.11(a)(1), 142.3(a) (1989), which 
require the filing of all invoices, special Customs invoices, original consumption entries, certificates of origin, packing 
lists, air waybills, uniform airbills, pro forma invoices, and bills of lading. 

See also Plaintiff's Supplemental Brief on the Issue of Causation in Opposition to Defendants’ Motion to Suppress at 
4-5 (“Plaintiff's Supplemental Brief”) (linking Plaintiff's Exhibits 174(c) (Joint Exh. 1) to either statutes or regula- 
tions that require Defendants to submit documentation to Customs as a matter of law). 

3 See Plaintiff's Supplemental Brief at 5 for documents which were requested by asummons predating the search and 
which Defendants were required to keep on file and submit to Customs at Customs’ request. See also 19 U.S.C. § 1508 
(requiring importers to “make, keep, and render for examination and inspection” any records that pertain to the impor- 
tation of merchandise or “are normally kept in the ordinary course of business”); 19 C.F.R. § 111.21 et. seq. 
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In addition, the Government had already requested much of the infor- 
mation through administrative summonses. See PI. Exhs. B, E, F, & G. 
Each and every one of the challenged items of evidence was also deliv- 
ered in response to an administrative summons that was outstanding at 
the time of Customs’ alleged impropriety.3 Initially, Defendants did not 
comply with the administrative summonses until compelled to by the 
determination of the United States Court of Appeals for the Fifth Cir- 
cuit in United States v. Wilson, 864 F.2d 1219, 1223 (5th Cir.), cert. de- 
nied, 492 U.S. 918 (1989). The United States Court of appeals for the 
Fifth Circuit held that the administrative summonses requesting the 
challenged evidence were untainted. The court stated that 


At the time of the search and seizure, there were two outstanding 
subpoenas that apparently covered the seized documents. New sub- 
poenas, which also covered these papers and were identical except 
for the shorter time period covered, were issued shortly after the 
seizure. Hence, Modes cannot establish that the ‘subpoenas are the 
result of the * * * allegedly improper access. * * *’ ESM, Id. at 318. 
The description of the documents was fashioned prior to the inci- 
dent at the airport, as was Customs’s effort to obtain the docu- 
ments. Under these circumstances, and irrespective of how 
distasteful the events at the airport may have been, Modes cannot 
establish an abuse-of-process defense under ESM. 


Wilson, 864 F.2d at 1223. 
On its face, the summons requested the production of the following 
records for the period from 1983 to 1985. 


(1) accounts payable ledgers, purchase orders, invoices and ship- 
ping documents pertaining in whole or in part to the importation of 
merchandise into the United States; 

(2) cancelled checks, monthly bank statements, deposit slips and 
credit/debit memos from all foreign and domestic bank accounts 
pertaining in whole or in part to the importation of merchandise 
into the United States; 

(3) correspondence or memoranda relating to damage claims 
Modes, Inc. against foreign suppliers or carriers of merchandise im- 
ported into the United States or their insurance companies; 

(4) correspondence, memoranda or telexes between Modes, Inc. 
and foreign suppliers in any way pertaining to the importation of 
merchandise into the United States; and 

(5) all business agreements between Modes, Inc. and foreign suppli- 
ers in any way pertaining to the importation of merchandise into 
the United States. 


Pl. Exhs. B, E, F, and G. 

Plainly, each and every one of the challenged documents is within the 
scope of this request and is a document that Defendants agreed to main- 
tain on file for Customs. See 19 U.S.C. § 1508; 19 C.F.R. § 111.21 et. seq. 
The Government should be placed in the same position that it would 
have occupied had the alleged misconduct not occurred. Nix. 467 U.S. at 
447, 
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In sum, the Defendants have presented absolutely no evidence to re- 
but the Government’s arguments upon the issue of causation. The fact 
that the Government did not have this information prior to the seizure, 
in no way proves that the Government would not have been able to ac- 
cess this information independently. 

This Court finds that Plaintiff was able to determine the invoices on 
which to base its allegations without the schedule of entries and invoices 
found in Mr. Wilson’s files through independent sources, namely, Cus- 
toms Agent Kresock’s own findings, information required through the 
statute, and information mandated through Customs’ administrative 
summonses. Accordingly, Defendants’ motion to suppress must fail. 


CONCLUSION 


In the summons enforcement case involving the same facts upon 
which Defendants’ Motion to Suppress is based, the Fifth Circuit Court 
of Appeals reprimanded Customs regarding the airport seizure of Mr. 
Wilson’s legal files as follows: 


[W]e think it appropriate * * * to admonish Customs for what can 
only be described as outrageous and reprehensible behavior on the 
occasion in question. 


Wilson, 864 F.2d at 1223. This Court agrees with the Fifth Circuit’s find- 
ing that Customs’ seizure of the legal files of Defendants’ attorney was 
an outrageous and reprehensible act and delivers an admonishment to 
Customs of equal force as that of the Fifth Circuit. 

While it is true that the facts presented by the Defendants seem to 
suggest a calculated seizure on the part of Customs, this Court finds that 
the facts of this case and the testimony of the witnesses at the suppres- 
sion hearing revealed an independent investigation. It appears, never- 
theless, that the incident at the airport may have occurred because of 
preordained plans of overzealous Customs officials. 

The Defendants ardently, albeit unsuccessfully, attempt to prove the 
nexus between the seized files and the Government’s evidence. This 
Court finds that the Government has met its burden of proving that 
much of the evidence sought to be suppressed falls squarely within the 
independent source doctrine because it was either acquired by Customs 
through independent means or required by statutes, regulations, and 
administrative summonses. 

Accordingly, Defendants’ motion to suppress is denied. 
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INTREPID, PLAINTIFF U. INTERNATIONAL TRADE ADMINISTRATION, 
DEPARTMENT OF COMMERCE, AND UNITED STATES, DEFENDANTS 


Court No. 91-10-00770 


Plaintiff moves pursuant to Rule 12(f) of the Rules of this Court to strike Public Docu- 
ment Nos. 2, 4, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 18, 19, 20 and 22, and Proprietary Docu- 
ment No. 1 from the administrative record in this proceeding. 

Held: Public Document Nos. 2, 4, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 18, 19, 20 and 22, and 
Proprietary Document No. 1 are documents which are sufficiently intertwined with the 
particular inquiry and relied upon by the International Trade Administration in making 
its determination. Accordingly, they are part of the administrative record. 

[Plaintiff's motion is denied.] 


(Dated March 31, 1992) 


Holland & Knight (David H. Baker, Dickson R. Loos and Mitchell H. Stabbe) for plain- 
tiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Reginald T. Blades, Jr.); of 
counsel: Jeffery B. Denning, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 


OPINION AND ORDER 
Tsouca.as, Judge: In this action, plaintiff challenges the final coun- 
tervailing duty scope determination of the U.S. Department of Com- 


merce, International Trade Administration (“ITA”). Final Recommen- 
dation Memo: Scope Inquiry Regarding Certain Circular Welded Car- 
bon Steel Pipes and Tubes from Thailand - Intrepid, General Adminis- 
trative Record (“GAR”) (Pub.) Doc. 24, under the Final Affirmative 
Countervailing Duty Determination and Countervailing Duty Order; 
Certain Circular Welded Carbon Steel Pipes and Tubes From Thailand, 
50 Fed. Reg. 32,751 (1985). Plaintiff has moved to strike certain docu- 
ments from the certified list of the administrative record in the instant 
proceeding involving the imposition of countervailing duties on certain 
circular welded steel pipes from Thailand. Plaintiff brought this motion 
to strike Public Document Nos. 2, 4, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 18, 
19, 20 and 22, and Proprietary Document No. 1 from the administrative 
record. 
DISCUSSION 

Intrepid, plaintiff herein, claims that the Public Documents listed 
above, which were initially contained in the administrative record of a 
related, but separate, antidumping duty scope determination, are not 
documents properly part of the record in the present countervailing 
duty scope proceeding. Similarly, plaintiff claims that since Proprietary 
Document No. 1 is also from a separate antidumping duty proceeding, 
and that Public Document No. 22 is a Court of International Trade deci- 
sion, such documents should likewise not be part of the administrative 
record. 

19 U.S.C. § 1516a(b)(2)(A) (1988) provides that the administrative re- 
cord shall consist of “all information presented to or obtained by” the 
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ITA “during the course of the administrative proceeding” under review. 
Contrary to the basis upon which Intrepid’s motion to strike rests, the 
administrative record does not consist only of the documents “submit- 
ted” in the case under review. 

This Court has held that the ITA is not limited to consideration of 
documents submitted to it. In IPSCO, Inc. v. United States, 12 CIT 1128, 
1130, 701 F. Supp. 236, 238 (1988), aff'd in part, 899 F.2d 1192 (Fed. Cir. 
1990) (reversed in part and remanded on other grounds), this Court 
stated that “[ilf ITA wishes to apply information gleaned from public 
documents it may do so, so long as it relates such information to the facts 
of the case before it.” The Court has also recognized that the record is 
not restricted to documents “relied on or used” by ITA, stating that 
“those documents at the agency which become sufficiently intertwined 
with the relevant inquiry are part of the record, no matter how or when 
they arrived at the agency.” Floral Trade Council of Davis, Cal. v. 
United States, 13 CIT 242, 242-43, 709 F. Supp. 229, 230 (1989) (citing 
Bethlehem Steel Corp. v. United States, 5 CIT 236, 566 F. Supp. 346 
(1983)). Accordingly, the administrative record properly contains docu- 
ments submitted to the ITA as well as any other documents intertwined 
with the particular inquiry and considered by ITA in making its deter- 
mination. 

In the instant proceeding, the ITA relied upon and made a part of the 
record Public Document Nos. 2, 4, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 18, 19, 
and 20 from the scope review in the antidumping duty case in reaching 
its decision as to the scope of this countervailing duty order. See GAR 
(Pub.) Doc. 24. Although the antidumping and countervailing duty in- 
vestigations were conducted separately, the documents from the an- 
tidumping duty order scope investigation are sufficiently intertwined 
with the inquiry into the scope of the countervailing duty order in this 
case since the concurrent investigations relate to the same issue con- 
cerning manufacturers, producers, or exporters in Thailand of certain 
circular carbon steel pipes and tubes. In addition, Public Document No. 
22 and Proprietary Document No. 1 represent information “presented 
to or obtained by” the ITA “during the course of the administrative pro- 
ceeding” under review. 19 U.S.C. § 1516a(b)(2)(A). These documents 
are likewise sufficiently intertwined with the particular inquiry and re- 
lied upon by the ITA in making its decision as to the scope of this coun- 
tervailing duty order. 


CONCLUSION 
The Court finds that Public Document Nos. 2, 4, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 18, 19, 20 and 22, and Proprietary Document No. 1 are prop- 
erly contained in the administrative record for the countervailing duty 
scope determination. Accordingly, plaintiffs motion to strike is denied. 
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